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THE  FAIR  TRADE  IN  FINANCIAL  SERVICES 
ACT  OF  1993— S.  1527 


TUESDAY,  OCTOBER  26,  1993 

U.S.  Senate, 
Committee  on  Banking,  Housing,  and  Urban  Affairs, 

Washington,  DC. 

The  committee  met  at  10:15  a.m.,  in  room  538  of  the  Dirksen 
Senate  Office  Building,  Senator  Paul  S.  Sarbanes  presiding. 

OPENE^G  STATEMENT  OF  SENATOR  PAUL  S.  SARBANES 

Senator  Sarbanes.  The  committee  will  come  to  order.  I'm 
pleased  to  welcome  before  the  committee  this  morning  the  distin- 
guished witnesses  from  the  Congress,  the  administration  and  the 
financial  services  industry  to  testify  with  respect  to  S.  1527,  the 
Fair  Trade  in  Financial  Services  Act. 

Chairman  Riegle  and  Senator  D'Amato  introduced  this  bill  on 
October  7,  cosponsored  by  a  majoritv  of  Members  of  this  committee. 

It  is  identical  to  H.R.  3248,  a  bill  that  was  introduced  the  same 
day  in  the  House,  also  on  a  bipartisan  basis,  by  Congressman 
Scnumer,  Leach,  and  Stark.  We  have  Congressmen  Schumer  and 
Leach  with  us  this  morning. 

Congressman  Stark  has  submitted  a  written  statement  in  sup- 
port of  S.  1527  which,  without  objection,  will  be  included  in  the 
record. 

Senator  Riegle  is  unavoidably  absent  this  morning.  There's  an 
illness  in  the  family.  And  he  asked  me,  however,  to  announce  that 
he  intends  to  mark  up  this  legislation  on  November  18,  1993,  and 
is  pleased  that  the  administration  has  developed  a  united  position 
in  support  of  the  bill's  approach. 

I  want  to  commend  Senator  Riegle  and  Senator  D'Amato  for  the 
leadership  they've  displayed  in  developing  this  legislation.  I  know 
it's  a  subject  that's  been  very  much  in  Senator  Riegle's  mind  now 
for  at  least  the  past  3  years,  and  his  efforts  now  appear  to  be  bear- 
ing fruit.  In  fact,  I  think  the  broad  support  for  the  legislation  was 
a  tribute  to  the  work  that  he  and  Senator  D'Amato  and  others  have 
done  in  developing  a  piece  of  legislation  that  can  be  generally  sup- 
ported. 

U.S.  financial  markets  have  historically  been  among  the  most 
open  and  accessible  in  the  world.  The  same,  unfortunately,  cannot 
be  said  for  some  of  our  most  important  trading  partners. 

Since  1978,  the  Treasury  has  been  required  to  conduct  a  study 
on  the  extent  to  which  American  banks  are  denied  national  treat- 
ment in  banking  operations  abroad.  In  its  most  recent  report,  sub- 
mitted to  Congress   in    1990,   the  Treasury  identified   restrictive 

(1) 


practices  in  financial  services,  effectively  denying  national  treat- 
ment to  U.S.  financial  firms  in  a  large  number  of  countries.  Some 
of  them  are  among  our  most  important  trading  partners.  For  exam- 
ple, Japan,  Korea,  Taiwan,  and  Braizil. 

The  Treasury  has  undertaken  vigorous  efforts  to  attempt  to  open 
foreign  financial  markets  to  U.S.  firms  and  to  give  them  a  fair  op- 
portunity to  compete. 

Negotiations  are  currently  underway  in  the  Uruguay  Round  of 
GATT  to  include,  for  the  first  time,  multilateral  standards  for  open 
trade  and  financial  services.  These  negotiations,  however,  as  we  all 
know,  have  run  into  difficulties  as  some  of  our  trading  partners 
with  the  most  restrictive  practices  in  financial  services  nave  been 
reluctant  to  make  the  market  opening  commitments  needed  to 
bring  a  successful  conclusion  to  the  financial  service  agreements  in 
the  GATT  Round. 

Now  this  legislation  will  be  a  useful  tool  for  U.S.  negotiators 
seeking  to  open  foreign  markets  to  U.S.  financial  service  firms  in 
either  bilateral  or  multilateral  negotiations.  It  would  require  the 
Treasury  to  identify  countries  which  deny  U.S.  financial  firms  na- 
tional treatment,  and  determine  whether  the  denial  has  a  signifi- 
cant adverse  effect  on  the  firms. 

If  such  a  determination  is  made,  the  Secretary  would  be  required 
to  initiate  negotiations.  If  negotiations  fail  to  succeed,  the  Act  al- 
lows the  Treasury  Secretary  to  publish  in  the  Federal  Register  a 
determination  that  a  given  country  discriminates  against  U.S.  fi- 
nancial institutions.  This  publication  would  authorize  U.S.  banking 
and  securities  regulators,  with  the  concurrence  of  the  Treasury,  to 
deny  applications  for  U.S.  regulatory  approval  filed  by  banking  or 
security  firms  from  the  discriminating  country. 

This  is  a  carefully  constructed  approach  designed  to  give  the 
Treasury  and  U.S.  financial  regulators  maximum  flexibility  in  ap- 
plying the  authority  provided  by  the  legislation.  It  is  designed  to 
give  the  U.S.  greater  leverage  in  international  negotiations  to  ex- 
pand trade  and  financial  services  but  does  not  obstruct  existing 
trading  relationships. 

In  my  view,  this  is  a  thoughtfully  crafted  piece  of  legislation  and 
I'm  pleased  to  be  a  cosponsor  of  it.  I'm  pleased  that  Secretary  Bent- 
sen,  in  his  speech  yesterday,  expressed  support  for  the  objectives 
of  the  legislation. 

The  Chairman  of  the  Council  of  Economic  Advisers,  the  Under 
Secretary  of  the  Treasury  and  the  Deputy  U.S.  Trade  Representa- 
tive are  all  here  today  to  express  the  administration's  united  sup- 
port for  the  bill.  And  we'll  also  hear  from  a  panel  of  witnesses  rep- 
resenting the  financial  services  industry. 

I  look  forward  to  this  morning's  testimony,  and  I  now  yield  to  the 
Ranking  Member  of  the  full  committee.  Senator  D'Amato  of  New 
York. 

OPENING  COMMENTS  BY  SENATOR  ALFONSE  M.  D'AMATO 

Senator  D'Amato.  Thank  you  very  much,  Mr.  Chairman. 

First  of  all,  let  me  welcome  our  two  colleagues  from  the  House, 
Congressman  Schumer  and  my  good  friend,  Jim  Leach,  both  of 
whom  have  been  in  the  forefront  pointing  out  the  problems  that 
exist  as  it  relates  to  the  financial  markets  of  the  United  States 


being  open  to  all  who  meet  the  minimum  qualifications  that  we  set 
for  U.S.  firms.  We  don't  impose  additional  burdens.  And  the  fact 
that  we  are  precluded  and  restricted  in  many  countries,  Japan 
being  one  of  the  most  important  examples.  It  is  absolutely  wrong. 
It  is  shameful.  It  is  discriminatory. 

And  if  GATT  goes  the  way  it  would  appear  in  this  last  roimd, 
we  could  codify  the  permanent  exclusion  of  U.S.  financial  services 
in  these  countries.  We  will  say  that  we  have  frozen  the  playing 
field,  tilted  against  America. 

Now  that  is  absolutely  wrong.  And  so  it  is  essential  that  we  pass 
this  legislation  that  is  responsible,  that  seeks  to  determine  where, 
when,  and  if  these  discriminatory  practices  are  occurring,  so  that 
we  can  do  something  to  level  the  playing  field. 

I  would  ask,  Mr.  Chairman,  that  my  written  statement  be  placed 
in  the  record  as  if  I  read  it  in  its  entirety. 

Senator  Sarbanes.  The  fall  statement  will  be  included  in  the 
record. 

Senator  D'Amato.  Let  me  pay  tribute  again  to  my  colleagues. 
Congressman  Schumer,  Congressman  Leach,  for  taking  their  time 
and  coming  here  for  being  supportive  of  this,  and  of  course.  Senator 
Riegle,  who's  not  here. 

This  is  important  legislation,  and  if  there's  anything  we  should 
try  to  get  done  before  we  adjourn,  that  is  to  see  that  this  legislation 
is  passed. 

Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Very  good. 

Senator  Faircloth. 

OPENING  COMMENTS  BY  SENATOR  LAUCH  FAIRCLOTH 

Senator  Faircloth.  Thank  you.  I  echo,  very  briefly,  the  same 
sentiments  of  Senator  D'Amato  and  Senator  Sarbanes.  It's  ludi- 
crous that  we  have  allowed  this  to  go  on  year  aft;er  year  after  year 
with  the  handicap  on  American  financial  institutions  all  over  the 
world  at  the  same  time  they  have  had  a  carte  blanche  ability  to 
maneuver  and  work  in  the  United  States. 

The  Marshall  Plan  ended  in  1953,  but  our  Government  still 
thinks  it's  going  on  and  we  have  to  help  the  so-called  defeated  na- 
tions all  around  the  world  that  we  have  acquiesced  to  their  desires 
at  the  expense  of  American  financial  institutions  and  companies  in 
general. 

Thank  you. 

Senator  Sarbanes.  Thank  you. 

Senator  Murray,  do  you  have  an  opening  statement? 

OPENING  COMMENTS  BY  SENATOR  PATTY  MURRAY 

Senator  Murray.  Thank  you,  Mr.  Chairman. 

I  am  enthusiastic  about  this  legislation  and  I  want  to  get  right 
to  the  testimony,  so  I'll  make  my  opening  statement  brief,  as  well. 

Financial  services  is  one  of  the  new  focuses  of  the  world  trading 
community.  In  the  previous  administration,  the  Treasury  Depart- 
ment determined  that  a  number  of  countries,  including  some  of  our 
largest  trading  partners,  are  some  of  the  worst  offenders  in  deny- 
ing our  companies  national  treatment. 


Foreign  banking  institutions  control  nearly  25  percent  of  all  the 
assets  booked  in  the  United  States.  That's  four  times  the  amount 
they  held  in  1980. 

So  while  it's  clear  that  U.S.  financial  institutions  have  suffered 
at  the  hands  of  unfair  practices  by  some  foreign  countries,  it's  also 
clear  that  we  have  some  leverage  in  correcting  this  situation.  I'm 
very  pleased  that  our  administration  is  committed  to  taking  on  this 
issue. 

In  February,  President  Clinton  stated  that  this  country's  trade 
policy  will  say  to  our  trading  partners  that  we  value  their  business 
but  none  of  us  should  expect  something  for  nothing.  We  will  con- 
tinue to  welcome  foreign  production  and  services  into  our  markets, 
but  insist  that  our  products  and  services  be  able  to  enter  theirs  on 
equal  terms. 

The  President  followed  up  on  this  idea  this  summer  in  the  new 
Framework  Agreement  with  the  Prime  Minister  of  Japan,  and  I'm 
happy  to  say  that  Seattle  will  see  the  discussion  of  national  treat- 
ment and  fair  trade  continue  at  the  APEC  Ministerial  and  Leaders 
Meeting  coming  up  shortly  this  November. 

This  issue  is  one  that  everyone  in  this  country  understands.  It's 
called  basic  fairness.  It's  common  sense,  and  I'm  very  happy  to  be 
an  original  cosponsor  of  this  legislation. 

I  welcome  our  colleagues  from  the  House,  and  look  forward  to  the 
testimony  today. 

Senator  Sarbanes.  Thank  you  very  much. 

Chairman  Riegle  has  his  statement,  which  will  be  included  in  the 
record. 

Senator  Sarbanes.  Gentlemen,  we're  happy  to  hear  from  you. 

Congressman  Schumer. 

STATEMENT  OF  CHARLES  E.  SCHUMER,  U.S.  HOUSE  OF 
REPRESENTATIVES,  NEW  YORK,  NINTH  DISTRICT 

Representative  Schumer.  Thank  you.  Senator  Sarbanes.  And  I 
am  delighted  to  be  here. 

Before  I  get  into  the  substance  of  my  testimony,  I'd  like  to  thank 
all  of  you  for  your  leadership  on  this.  But  I  think  a  word  about 
Senator  Riegle,  who  has  worked  so  long  and  hard  on  this  bill,  is 
worth  noting. 

He's  really  been  a  driving  force  here,  not  letting  this  legislation 
die.  It  did  in  the  final  hours  of  our  closing  Congress  last  time.  And 
even  back  in  1986,  when  the  original  bill  on  primary  dealers  that 
I  had  authored,  would  never  have  passed  the  Senate  without  Sen- 
ator Riegle's  unstinting  support.  So  I  want  to  thank  him  for  that. 

And  of  course  I  want  to  commend  my  colleague  from  New  York, 
Senator  D'Amato,  for  sharing  that  leadership  with  him.  He's  al- 
ways been  a  watchdog  for  New  York's  financial  industries  and  all 
New  York  industries. 

Let  me  say,  Mr.  Chairman,  that  here  in  the  House,  we've  intro- 
duced identical  legislation,  also  on  a  bipartisan  basis;  Jim  Leach, 
Pete  Stark,  and  I.  So  we  have  a  bipartisan  effort  in  both  houses 
to  solve  one  of  our  most  pressing  trade  problems,  and  that's  the 
continued  unfair  treatment,  either  by  de  facto  or  by  de  jure  means, 
of  U.S.  financial  institutions  in  foreign  markets. 


Let  me  add  that  I  am  pleased  that  U.S.  negotiators  are  working 
to  secure  and  new  and  balanced  trade  arrangement  with  Japan. 
And  I  also  want  to  commend  the  administration  for  identifying  fi- 
nancial services  as  a  top  priority  in  these  bilateral  trade  negotia- 
tions. But  I  must  tell  you  I,  for  one,  remain  unconvinced  that  these 
negotiations,  which  began  last  June,  will  bring  about  fundamental 
change  necessary  in  the  United  States-Japan  economic  relation- 
ship. 

The  Japanese  have  resisted  change  in  this  area  until  faced  with 
tough  penalties  on  our  side.  That's  really  the  long  and  short  of  it. 
No  amount  of  talking  has  gotten  us  anywhere,  no  matter  what  kind 
of  framework  we've  set  up.  And  so,  as  United  States  and  Japanese 
negotiators  work  to  secure  what  we  all  hope  will  be  a  new  and 
more  open  trade  relationship,  we  have  today,  in  financial  services, 
one  of  the  atypical  examples  of  why  our  trade  relations  with  Japan 
are  so  sour. 

United  States  financial  service  firms  are  without  peer,  whether 
it  be  banking  or  securities  or  insurance,  our  technology,  our  mar- 
keting. We're  the  best  in  the  world  far  and  away.  And  yet  we  are 
virtually  locked  out  of  the  markets  of  certain  nations,  Japan  the 
leading  among  them. 

In  the  meantime,  Japanese  banks  hold  nearly  25  percent  of  total 
banking  assets  in  California  and  15  percent  of  the  total  banking  as- 
sets throughout  the  United  States.  How  is  that  possible?  We're  bet- 
ter at  it,  and  yet  they  control  more  of  our  markets  than  we  do  of 
them. 

Well,  I  think  it  depends  on  our  unique  sense  of  fair  play.  We 
have  insisted  on  playing  fair  with  our  own  trading  partners  on  U.S. 
soil,  but  have  consistently  let  foreign  countries  close  their  markets 
to  our  firms  overseas.  AJtid  as  in  the  case  with  many  other  prod- 
ucts— it's  not  just  financial  services — take  supercomputers,  take  ag- 
riculture, take  aircraft — when  Americans  produce  something  that 
is  better  and  more  efficient,  we're  not  talking  about  protectionism 
here,  building  walls  to  protect  industries  that  are  less  efficient, 
we're  talking  about  when  we're  more  efficient  and  less  expensive, 
we're  shut  out  of  the  other  countries'  markets. 

This  is  particularly  true  in  Japan.  Some  countries  are  third 
world  developing  countries.  Some  countries  we  already  have  a  trad- 
ing surplus  with.  None  of  these  excuses  can  be  stated  with  any 
sense  of  fairness  by  our  friends  on  the  other  side  of  the  Pacific. 
Japan  has  had  a  long  history  of  denying,  to  United  States  banks, 
securities  and  insurance  firms,  access.  Despite  the  tremendous  suc- 
cess by  our  financial  institutions  and  other  foreign  markets  with  a 
level  playing  field,  Japanese  protectionist  policies  have  kept  our 
market  share  to  less  than  one  percent  in  the  fields  of  banking,  cor- 
porate bonds,  mutual  funds,  equity  security,  pension  funds. 

The  Fair  Trade  in  Financial  Services  Act  is  a  tough  but  fair  bill 
which  will  permit  U.S.  regulators  to  retaliate  against  financial  in- 
stitutions of  foreign  nations  that  unfairly  exclude  U.S.  banking  se- 
curities and  investment  firms. 

Now  if  past  experience  is  any  indication,  as  I  mentioned,  the  only 
way  to  deter  Japan  from  protectionism  is  to  at  least  threaten  that 
we  will  play  the  same  game  on  our  side  of  the  ocean. 


Until  the  late  1980's,  for  instance,  United  States  dealers  were 
completely  excluded  from  Japan's  primary  market  in  government 
securities  by  means  of  both  legal  and  informal  barriers. 

In  1988,  so  upset  was  I  about  this,  at  that  point  in  time,  Japa- 
nese firms  were  very  eager  to  be  primary  dealers,  I  introduced  this 
legislation  that  said,  OK,  let  the  Japanese  be  primary  dealers  here, 
have  an  open  market,  but  at  least  let  them  admit  American  firms 
to  the  stock  exchange,  and  allow  our  banking  industry  certain  ad- 
vantages— advantages  isn't  the  word — less  disadvantages  over 
there,  even  though  they  would  have  many.  And  I  must  tell  you, 
when  I  introduced  the  bill,  everybody  came  to  me  and  said,  you 
can't  do  this,  it's  not  going  to  work.  Tnat's  not  the  way  to  go.  Let's 
talk.  Let's  debate. 

Well,  I  passed  the  legislation  through  the  House.  As  I  mentioned 
before.  Senator  Riegle  did  a  yeoman's  job  at  passing  it  through  the 
Senate.  And  a  few  weeks  before  it  passed,  all  of  a  sudden  the  rules 
changed  and  the  Tokyo  Stock  Exchange,  which  we  were  told  was 
a  private  group,  no  one  could  control  it,  met  and  decided  to  allow 
American  firms  to  trade. 

Other  things  happened  as  well.  Overnight,  on  the  issue  of  Gov- 
ernment securities  was  opened  up.  By  1992,  U.S.  securities  dealers 
had  11.3  percent  of  the  market,  not  a  dominating  portion  but  a  fair 
portion,  a  portion  that  said  they  could  compete  on  the  merits.  So 
the  Fair  Trade  in  Financial  Services  Act  uses  the  same  successful 
national  treatment  formula  that  worked  so  well  in  1988. 

If  we're  serious  about  reducing  our  $55  billion  annual  trade  im- 
balance with  Japan,  and  we  want  to  do  it  by  promoting  economic 
efficiencies,  not  protecting  economic  inefficiencies,  this  bill  could  go 
a  long  wav  to  lead  us  in  the  right  direction. 

In  conclusion,  I'd  say,  Mr.  Chairman,  it's  my  view  that  all  coun- 
tries would  do  well  to  observe  the  theory  of  comparative  advantage 
outlined  by  the  economist  David  Ricardo  200  years  ago.  While 
many  countries  espouse  the  philosophy,  it's  about  time  we  saw  that 
they  apply  it  to  their  own  financial  services. 

Thank  you. 

Senator  Sarbanes.  Thank  you  very  much. 

Congressman  Leach. 

STATEMENT  OF  JAMES  A.  LEACH,  U.S.  HOUSE  OF 
REPRESENTATIVES,  IOWA,  FIRST  DISTRICT 

Representative  Leach.  Thank  you,  Mr.  Chairman. 

I'm  honored  to  join  my  distinguished  colleague,  and  you,  Mr. 
Chairman,  Mr.  D'Amato,  and  the  other  Senators  who  frankly  have 
led  in  this  issue  with  such  distinction. 

With  regard  to  foreign  trade,  it's  my  belief  that  big  fences  do  not 
make  good  neighbors,  and  one  of  the  lessons  of  the  thirties  was 
that  trade  barriers  lengthened  and  deepened  the  Great  Depression. 
By  reverse  logic,  in  recessionary  times,  promoting  policies  which 
impel  the  growth  of  international  trade  is  likely  to  serve  as  an  eco- 
nomic stimulant.  That's  why  I'm  a  strong  proponent  of  NAFTA,  the 
Uruguay  Round  of  GATT,  as  well  as,  in  a  narrower  context,  this 
particular  legislation. 

In  proposing  this  legislation,  it's  not  the  intent  to  impose  trade 
barriers  in  the  U.S.  financial  services  market.  Rather,  it's  to  add 


another  arrow  to  the  quiver  of  our  trade  negotiators  in  bilateral 
and  multilateral  efforts  to  effectuate  the  principle  of  equal  treat- 
ment for  U.S.  financial  firms,  thereby  lowering  trade  barriers  for 
all  countries  throughout  the  financial  services  world. 

I  would  only  stress  that,  as  the  comment  is  made  about  the  need 
for  fair  trade,  and  this  is  crucial,  that  we  recognize  that  we're  not 
just  dealing  with  any  industrial  sector;  we're  dealing  with  the  fi- 
nancial services  sector  which  is  the  grease  by  which  all  other  sec- 
tors are  impacted.  And  so  it  is  more  important  for  financial  services 
than  it  is  for  any  kind  of  widget  maker  because  the  financial  serv- 
ices industry,  if  America-led,  will  affect  America's  capacity  to  ad- 
vance our  widget-making  industries. 

Let  me  just  stress  that  in  the  last  Congress,  while  the  Senate 
moved  on  this  legislation,  the  House  institutionally  proved  to  be  at 
loggerheads. 

I'm  personally  pleased  that  the  administration  has  come  out  for- 
mally endorsing  this  bill.  I  commend  it  for  its  good  judgment. 

I  commend  the  Senate  and  its  leadership  for  their  perseverance 
and  I  commend,  in  particular  on  the  House  side,  my  distinguished 
colleague,  Mr.  Schumer,  for  his  thoughtfulness. 

Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Thank  you  very  much.  Congressman  Leach. 

I  yield  to  my  colleagues. 

Senator  D'Amato.  I  have  no  questions. 

Senator  Sarbanes.  Senator  Murray. 

Senator  Murray.  I  have  no  questions. 

Senator  Sarbanes.  Gentlemen,  thank  you  very  much.  We  appre- 
ciate your  testimony.  And  also  we  appreciate  the  leadership  that 
both  of  you  have  shown  on  the  House  side  with  respect  to  this  leg- 
islation. 

We  now  turn  to  Laura  Tyson,  the  Chair  of  the  Council  of  Eco- 
nomic Advisers. 

I  would  say  to  my  colleagues  that  Chairperson  Tyson  has  an  en- 
gagement downtown  at  the  White  House,  and  we  understood  that. 
And  so  we're  going  to  take  her  testimony,  and  then  I  think  we're 
going  to  have  to  excuse  her,  given  the  timing  constraints,  although 
perhaps  she  might  take  a  question  or  two  if  there's  a  pressing  one. 

But  we'd  be  happy  to  hear  from  you. 

STATEMENT  OF  LAURA  TYSON,  CHAIRPERSON,  COUNCIL  OF 
ECONOMIC  ADVISERS,  WASHINGTON,  DC 

Ms.  Tyson.  OK.  Thank  you  very  much. 

I'm  really  very  pleased  to  be  here  today  to  testify  on  behalf  of 
S.  1527,  the  Fair  Trade  in  Financial  Services  Act  of  1993. 

I  would  like  to  start  by  commending  Senator  Riegle  for  his  vision 
in  formulating  this  legislation  and  for  his  tireless  energy  in  promot- 
ing its  passage,  and  Senator  D'Amato  and  other  Members  of  the 
committee  who  have  also  worked  very  hard  to  move  this  legislation 
forward. 

As  has  already  been  mentioned,  the  Clinton  administration  is 
united  in  its  support  of  the  objectives  of  this  legislation  and  expects 
to  work  closely  with  the  Members  of  Congress  to  see  that  it's 
passed. 
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The  over-arching  goal  of  administration  trade  policy  is  enhanced 
access  to  foreign  markets  for  American  exports.  We  seek  open  mar- 
kets and  active  competition,  both  at  home  and  abroad.  We  seek  to 
open  foreign  markets,  not  to  close  our  own  markets.  We  seek,  in 
the  words  of  President  Clinton,  to  compete,  not  to  retreat. 

We  recognize  the  benefits  that  we  receive  from  keeping  our  own 
markets  open.  The  United  States  is  an  important  financial  center 
in  the  world  economy,  and  that  role  benefits  both  our  domestic  fi- 
nancial institutions  and  the  American  firms  and  individuals  that 
consume  financial  services,  whether  they're  from  U.S.  firms  or  for- 
eign firms. 

Foreign  financial  firms  are  indeed  active  in  the  U.S.  market,  and 
the  U.S.  economy  benefits  from  their  presence.  Foreign  firms  are 
important  providers  of  funds  to  American  firms,  and  they  contrib- 
ute to  a  vigorous  and  dynamic  financial  market.  We  must  maintain 
open  markets  if  we  are  to  remain  a  major  financial  center. 

The  administration  also  recognizes  the  importance  of  opening  for- 
eign markets  to  U.S.  companies  providing  financial  services.  Al- 
though U.S.  financial  firms  enjoy  open  markets  in  many  countries, 
they  are  denied  the  competitive  opportunities  enjoyed  by  local  firms 
in  other  important  markets. 

Sometimes  the  barriers  to  American  firms  are  de  jure;  sometimes 
they  take  less  formal  forms,  but  they  are  no  less  effective.  Regard- 
less of  whether  they're  de  jure  or  informal,  barriers  to  foreign  mar- 
kets continue  to  limit  the  competitive  opportunities  available  to 
American  firms  in  some  critical  foreign  markets.  The  Fair  Trade  in 
Financial  Services  Act  provides  tools  that  will  help  us  open  those 
markets  that  are  now  closed  to  U.S.  financial  firms. 

As  has  been  mentioned,  we're  currently  working  to  open  foreign 
markets,  both  bilaterally,  for  example,  under  the  auspices  of  the 
United  States  Japan  Framework  for  New  Economic  Partnership, 
and  multilaterally  through  the  Uruguay  Round. 

The  Fair  Trade  in  Financial  Services  Act  will  provide  us  with 
needed  leverage  in  negotiations  to  promote  further  liberalization. 
Passage  of  this  legislation  should  help  us  convince  our  GATT  part- 
ners to  be  more  forthcoming. 

The  administration  would  prefer  that  our  foreign  partners  com- 
mit to  open  financial  markets.  That  would  enable  us  to  take  our 
own  commitments  on  an  MFN  basis.  But  frankly  progress  in  elimi- 
nating barriers  faced  by  U.S.  financial  firms  has  been  slow  and  un- 
even. 

The  administration  believes  that  our  negotiating  efforts  would  be 
reinforced  by  the  discretionary  authority  afforded  by  this  Act.  This 
authority  would  enable  us  to  deny,  under  carefully  defined  cir- 
cumstances, certain  benefits  to  countries  that  discriminate  against 
our  financial  institutions. 

The  Act  provides  for  negotiation  unless  the  Secretary  of  the 
Treasury,  after  interagency  consultation,  deems  such  negotiations 
as  futile  or  against  U.S.  economic  interests. 

The  Act  provides  for  the  possibility  of  sanctions  to  assist  these 
negotiations,  but  it  does  so  in  a  judicious  way.  The  administration 
believes  that  it's  essential,  since  the  injudicious  use  of  sanctions 
could  disrupt  the  U.S.  financial  markets  and  damage  our  status  as 
a  world  financial  center. 


There  is  intense  competition  in  the  world  financial  services  in- 
dustry, and  restricting  the  actions  of  foreign  institution  might 
cause  them  to  go  elsewhere.  If  this  were  to  happen,  the  harm  to 
American  economic  interests  could  far  outweigh  any  potential  gain. 

There  are  two  critical  features  of  the  Act,  as  it  relates  to  the  pos- 
sible imposition  of  sanctions.  The  first  is  discretion.  The  Act  ac- 
cords first  priority  to  effective  negotiations.  Sanctions  limiting  ac- 
cess to  the  U.S.  market  are  available  as  a  last  resort  when  negotia- 
tions fail. 

The  administration  believes  it  must  be  accorded  maximum  dis- 
cretion to  negotiate  and  that  sanctions  should  be  used  cautiously. 

The  second  important  aspect  of  the  Act,  as  it  involves  sanctions, 
is  the  grandfathering  of  existing  activities.  Grandfathering  is  es- 
sential because  it  minimizes  the  possibility  that  the  potential  use 
of  sanctions  might  disrupt  U.S.  financial  markets. 

Once  again,  I  want  to  thank  you  for  the  opportunity  to  express 
the  administration's  support  for  Fair  Trade  in  Financial  Services. 
The  members  of  the  administration  look  forward  to  working  with 
you. 

And  might  I  just  say,  in  conclusion,  personally  that  I've  done  a 
lot  of  work  on  the  issue  of  opening  foreign  markets  to  U.S.  compa- 
nies in  a  wide  variety  of  sectors,  and  the  administration  is  very 
much  in  support  of  working  as  actively  as  we  possibly  can  to  en- 
sure and  improve  market  access  for  American  companies. 

Financial  services  obviously  is  a  sector  where  U.S.  firms  are  very 
competitive.  This  Act  will  help  us  negotiate  successful  outcomes  to 
get  better  competitive  opportunities  for  American  firms. 

Senator  Sarbanes.  Very  good.  Thank  you  very  much. 

Recognizing  the  time  constraints  under  which  you  are  operating, 
I  think  I'll  forego  any  questions.  Do  any  colleagues  have  any  press- 
ing questions? 

Senator  Mack.  This  won't  take  long.  I  promise  I  won't  hold  you. 

Are  there  any  other  alternatives  to  put  pressure  on  foreign  coun- 
tries to  open  their  markets?  I  mean,  isn't  that  what  the  Trade  Bill 
that  we  passed  a  few  years  ago.  Super  301  and  those  kinds  of 
things,  wouldn't  that  work?  Or  do  we 

Ms.  Tyson.  I  think  the  idea  is  that  we  should  have  a  piece  of  leg- 
islation which  deals  specifically  with  the  concerns  of  the  financial 
services  industry.  This  is  in  the  spirit  of  having  negotiations  as  our 
first  priority,  but  sending  a  clear  signal  to  our  foreign  trading  part- 
ners that,  should  negotiations  fail,  the  possibility  of  sanctions  is  al- 
lowed for.  I  think  that  is  an  important  lever  in  negotiating  strat- 
egy. 

Senator  Mack.  Under  present  law,  you  could  use  Super  301  to 
respond  to  some  problems  with  our  failure  to  be  able  to  penetrate 
foreign  markets,  couldn't  you? 

Ms.  Tyson.  Yes. 

Senator  Mack.  It  may  not  be  direct  in  the  sense  that  it  would 
be  a  financial  target,  but  you  could  find  some  other 

Ms.  Tyson.  There  are  many  options  available  to  bolster  our  nego- 
tiating position.  It  seems  to  me  that,  given  the  importance  of  finan- 
cial services,  given  that  it  is  being  dealt  with  separately  in  the 
Uruguay  Round  as  a  special  issue,  it's  being  dealt  with  specifically 
as  an  issue  of  concern  with  the  United  States  and  Japan  in  its  bi- 
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lateral  framework,  it  seems  to  me  very  useful  to  have  this  piece  of 
legislation  supporting  those  kinds  of  negotiations  specifically.  It's 
another  mechanism,  another  tool,  if  you  will,  for  enhancing  the  ne- 
gotiating posture  of  American  trade  negotiating. 

Senator  Mack.  You  used  the  term  or  the  word,  a  minute  ago  in 
your  response,  in  the  spirit. 

Let  me  tell  you,  the  spirit  that  I  sense  and  the  tone  now  from 
this  administration  is  becoming  much  more  protectionist  in  nature, 
even  though  I  know  that  you  all  will  deny  that,  but  I  would  ask 
you,  I  heard  there  was  a  reading,  a  few  moments  ago,  by  one  of 
the  Congressmen,  that  basically  said  that  foreign  banking  institu- 
tions currently  control  close  to  25  percent  of  all  banking  assets 
booked  in  the  United  States. 

At  least,  that's  the  memo  I  had,  that's  the  United  States.  He  said 
California  and  then  15  percent  of  the  United  States,  and  then  40 
percent  of  all  U.S.  commercial  and  industrial  loans  are  held  by  for- 
eign banks. 

Is  there  a  concern  on  the  part  of  the  administration  with  respect 
to  the  effect  that  this  could  have  on  foreign  banks  in  our  country, 
as  far  as  available  credit  is  concerned? 

We've  seen,  during,  I  think  during  the  1980's,  there  was  bank 
loans  in  the  United  States,  again,  foreign  bank  loans  in  the  United 
States  are  growing  three  times  as  fast  as  domestic  loans.  Is  there 
a  concern  about  affecting  the  availability  of  credit? 

If  you  have  to  go  beyond  this  being  used  as  a  tool  to  try  to  use 
it  as  a  leverage  point,  if  you  have  to  go  and  really  try  to  put,  you 
go  to  the  step  of  carrying  out  actions  following  your  words,  is  there 
a  concern  that  this  has  an  impact  on  the  availability  of  credit? 

I  mean,  one  could,  I  guess,  raise  the  point  that  foreign  bank  cred- 
it is  growing  so  rapidly  because  people  can't  get  money  from  U.S. 
banks. 

Ms.  Tyson.  Well,  let  me  say  a  couple  of  things  in  response  to 
your  questions. 

First  of  all,  I  want  to  emphasize  again  what  I  said  at  the  begin- 
ning. I  do  not  think  that  this  administration's  trade  policy  is  pro- 
tectionist in  any  way.  I  don't  think  any  aspect  of  what  we  are  doing 
or  are  trying  to  do  is  designed  to  close  American  markets.  We  are 
totally  committed  to  opening  foreign  markets,  and  to  keeping  ours 
open  and  to  opening  ours  more.  That  goes  through  the  United 
States-Japan  bilateral  framework  to  the  Uruguay  Round  to  our  ef- 
forts in  NAFTA,  through  our  efforts  on  sector  specific  issues.  The 
objective  is  always  to  improve  access  to  foreign  markets,  not  to  im- 
pede access  to  our  own.  That's  the  first  point. 

The  second  point  is,  we  view  this  piece  of  legislation  as  an  ex- 
tremely judicious  piece  of  legislation.  It  basically  calls  for  negotia- 
tions as  the  primary  tool  for  achieving  effective  outcomes.  It  estab- 
lishes a  set  of  defined  conditions  under  which  sanctions  might  be 
considered. 

I  think  that,  in  point  of  fact,  if  you  look  at  the  history  of  U.S. 
trade  negotiations,  using,  for  example,  section  301,  which  you  men- 
tioned earlier,  what  happens  in  these  kinds  of  cases  is  that  foreign 
markets  open  to  us.  It  is  not  that  we  close  our  own  markets.  These 
kinds  of  efforts  that  use  the  threat  of  sanctions  to  open  foreign 
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markets  have  had  the  effect  of  opening  them,  they  have  not  had 
the  effect  of  closing  our  own. 

So  I  don't  think  the  concern  that  you  raised  is  relevant  to  this 
piece  of  legislation  or  to  our  history  of  using  Super  301. 

Senator  Mack.  About  the  availability  of  credit? 

Ms.  Tyson.  The  concern  you're  mentioning  suggests  that  if  we 
had  this  piece  of  legislation,  the  consequence  would  be  a  reduction 
in  the  availability  of  credit. 

But  if  you  look  at  how  U.S.  trade  policy  has  used  its  sanction  ca- 
pability in  the  past  several  years,  the  result  has  not  been  to  reduce 
the  availability  of  foreign  products  in  the  United  States.  The  result 
has  been  to  increase  the  access  of  American  producers  to  foreign 
markets.  So  this  is  not  a  concern. 

Senator  Sarbanes.  Thank  you  very  much.  We  very  much  appre- 
ciate your  testimony.  And  we  understand  your  time  constraints. 

Ms.  Tyson.  Thank  you  very  much. 

Senator  Sarbanes.  And  we'll  move  on  to  our  next  panel.  I'd  ask 
Under  Secretary  Summers  from  the  Treasury  Department  to  come 
forward,  and  the  Deputy  U.S.  Trade  Representative,  Rufus  Yerxa. 

We  also  have  a  statement  submitted  by  Daniel  Tarullo,  the  As- 
sistant Secretary  of  State  for  Economic  and  Business  Affairs  which, 
without  objection,  will  be  included  in  the  record. 

Gentlemen,  we're  prepared  to  hear  from  you.  Secretary  Sum- 
mers, why  don't  you  lead  off  here? 

STATEMENT  OF  LAWRENCE  H.  SUMMERS,  UNDER  SECRETARY 
FOR  INTERNATIONAL  AFFAIRS,  U.S.  TREASURY  DEPARTMENT 

Mr.  Summers.  Thank  you  very  much,  Mr.  Chairman. 

I'm  happy  to  be  here  to  discuss  S.  1527,  the  Fair  Trade  in  Finan- 
cial Services  Act  of  1993. 

Before  I  begin,  I'd  like  to  thank  the  sponsors  of  the  bill,  espe- 
cially Senator  Riegle,  for  their  efforts  in  securing  this  important 
legislation. 

Secretary  Bentsen  asserted  in  his  confirmation  hearing  that  "the 
touchstone  of  our  policy,  including  in  international  negotiations  on 
financial  services,  is  that  we  must  demand  reciprocity."  He  added 
that  he  would  "be  pleased  to  take  a  close  look  at  the  Fair  Trade 
legislation."  I'm  here  today  to  carry  out  that  commitment. 

The  administration  supports  the  objectives  of  S.  1527  and  will 
work  closely  with  the  Congress  to  iron  out  the  few  remaining  de- 
tails. The  point  of  this  legislation  is  simple.  We  want  to  use  it  for 
leverage  in  opening  foreign  markets  to  enable  U.S.  financial  firms 
to  compete  in  those  markets,  just  as  foreign  firms  are  able  to  do 
here  in  the  United  States. 

For  a  discussion  of  the  obstacles  U.S.  financial  firms  face  abroad, 
please  see  the  longer  statement  that  I've  submitted  for  the  record. 

Senator  Sarbanes.  Without  objection,  your  full  statement  will  be 
included  in  the  record. 

Mr.  Summers.  Suffice  it  to  say  that  United  States  financial  serv- 
ice firms  face  extensive  formal  and  informal  barriers  in  developing 
countries  in  Latin  America  and  Asia  and  in  Japan.  By  contrast,  the 
United  States  has  one  of  the  most  open  financial  markets  in  the 
world.  Once  foreign  firms  establish  here,  we  provide  them  essen- 
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tially  the  same  competitive  opportunities  as  U.S.  firms  in  similar 
circumstances. 

To  compete,  we  need  the  tools  to  make  the  competition  a  fair  one. 
We  believe  the  Fair  Trade  in  Financial  Services  legislation  will  give 
us  a  careftilly  crafted  tool  that  will  balance  three  competing  goals: 
opening  markets  abroad,  preserving  regulators'  ability  to  assure 
safety  and  soundness,  and  forwarding  our  domestic  interests  in 
maintaining  a  competitive  financial  market  here  at  home. 

For  opening  financial  markets  abroad,  specifically,  the  legislation 
gives  us  the  negotiating  leverage  to  provide: 

an  incentive  for  improved  Uruguay  Round  commitments 
from  a  core  of  roughly  a  dozen  emerging  market  countries, 
as  well  as  Japan,  whose  current  proposals  for  market  lib- 
ei'alization  are  still  insufficient; 

authoritv  to  retaliate  against  objectionable  foreign  prac- 
tices which  violate  international  obligations.  This  author- 
ity, to  be  effective,  must  be  more  flexible  than  section  301, 
due  to  safety  and  soundness  concerns  and  potential  inter- 
national spillover  effects  that  are  unique  to  the  financial 
services  area; 

and  finally,  leverage  in  future  negotiations  with  coun- 
tries whose  financial  service  markets  are  relatively  closed 
to  foreign  participation  and  who  do  not  make  adequate 
market-opening  commitments  in  the  Uruguay  Round. 

I'd  like  to  spend  a  couple  of  minutes  explaining  our  current  strat- 
egy on  financial  services  in  the  Uruguay  Round.  Our  objective  is 
an  agreement  that  contains  obligations  to  provide  national  treat- 
ment and  most-favored-nation  treatment.  We  want  an  agreement 
that  achieves  sufficient  liberalization  to  justify  accepting  a  Uru- 
guay Round  MFN  obligation. 

Tne  offers  from  many  of  the  participants  in  the  negotiations  are 
simply  not  good  enough.  Standstill  commitments  that  lock  in  exist- 
ing protection  are  not  a  sufficient  basis  for  a  satisfactory  agreement 
in  financial  services.  We  cannot  justify  committing  to  lock  our  mar- 
kets open  without  comparable  commitments  from  others.  Therefore, 
the  United  States  will  maintain,  as  Secretary  Bentsen  said  yester- 
day, an  MFN  exemption  unless  or  until  we  are  able  to  negotiate 
adequate  commitments  from  other  countries. 

We  are  prepared  to  narrow  the  scope  of  our  MFN  exemption  in 
order  to  provide  substantial  commitments  on  access  and  national 
treatment  to  all  countries.  We  will  guarantee  existing  operations  of 
all  firms  now  in  the  United  States  and  provide  entry  to  those  not 
already  here. 

Also,  we  are  prepared  to  improve  our  commitments  and  provide 
a  higher  level  of  benefits  to  countries  that  are  already  open  or 
countries  that  will  commit  to  full  liberalization  within  a  reasonable 
transition  period.  To  these  countries,  we  would  provide  additional 
commitments  on  expansion  and  on  new  powers. 

We  consider  the  Fair  Trade  in  Financial  Services  legislation  to 
be  pn  essential  complement  to  our  Uruguay  Round  strategy. 

To  help  imblock  the  logjam  in  Greneva,  we're  sending  a  team  of 
senior  officials  to  several  key  emerging  markets  during  the  first 
week  of  November,  and  we  expect  that  the  European  Community 
will  do  the  same  over  the  next  few  weeks. 
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S.  1527,  with  the  changes  outlined  in  my  written  statement,  goes 
a  long  way  in  meeting  our  fundamental  objectives  for  fair  trade  in 
financial  services  legislation.  These  objectives  are  four-fold. 

The  legislation  must  be  consistent  with  and  supportive  of  the 
commitments  undertaken  in  the  Uruguay  Round. 

Second,  existing  foreign  operations  should  be  grandfathered. 

Third,  the  bill  must  provide  ample  discretion  for  negotiators 
rather  than  automatic  triggers  tied  to  rigid  deadlines. 

Fourth,  there  must  be  full  consultations  within  the  Executive 
Branch,  including  the  regulatory  authorities,  [before  sanctions  are 
ever  considered]  to  ensure  that  consideration  is  given  to  all  impli- 
cations of  any  action. 

This  administration  has  clearly  stated  its  objective  to  open  for- 
eign financial  markets.  We  believe  S.  1527  provides  the  basis  for  ef- 
fective legislation,  and  we  will  work  with  this  committee  and  the 
others  on  the  Hill  to  place  a  final  bill  on  the  President's  desk  as 
soon  as  practicable. 

Thank  you. 

Senator  Sarbanes.  Thank  you  very  much.  Secretary  Summers. 

Mr.  Yerxa. 

STATEMENT  OF  RUFUS  YERXA,  DEPUTY  U.S.  TRADE 
REPRESENTATIVE,  OFFICE  OF  U.S.  TRADE  REPRESENTATIVE 

Mr.  Yerxa.  Thank  you,  Senator  Sarbanes. 

And  I  first  of  all  want  to  thank  you  and  the  committee  for  hold- 
ing this  very  important  and  timely  hearing.  I'm  sorry  that  Senator 
Riegle  couldn't  be  here,  knowing  how  much  he's  done  to  promote 
the  Fair  Trade  in  Financial  Services. 

I  wanted  to  appear  on  behalf  of  the  U.S.  Trade  Representative 
to  express  our  support  for  the  objectives  of  this  legislation,  to  ex- 
press our  support,  along  with  the  Treasury  Department,  for  initia- 
tives to  bring  about  fairer  trade  in  the  world  in  this  important  sec- 
tor. And  if  I  could,  Mr.  Chairman,  I  won't  deliver  my  written  state- 
ment. I'd  ask  that  it  be  submitted  for  the  record. 

Senator  Sarbanes.  Without  objection,  your  full  statement  will  be 
included  in  the  record. 

Mr.  Yerxa.  I  would  ask  to  just  summarize  a  couple  of  additional 
thoughts  to  supplement  what  Under  Secretary  Summers  has  em- 
phasized. 

First  of  all,  as  Dr.  Tyson  has  said  to  the  committee,  the  adminis- 
tration feels  very  strongly  that  our  trade  policy  must  be  part  of  a 
coordinated  economic  strategy  to  expand  trade  throughout  the 
world,  through  market  opening  measures,  and  through  rigorous  en- 
forcement of  the  principles  of  fairness  in  international  trade. 

We  expect  our  trading  partners  to  share  the  burden  and  respon- 
sibilities of  greater  openness  in  the  world  to  a  degree  commensu- 
rate with  their  new  economic  strength. 

I  think  this  is  very  important  to  emphasize  in  this  particular  sec- 
tor, Mr.  Chairman,  because  it's  been  demonstrated  by  all  of  the 
studies  we've  done  about  our  trade  relationships  in  the  world,  that 
there  is  a  clear  relationship  between  exports  and  finance  and  in- 
vestment. That  is,  where  we've  been  able  to  obtain  greater  access 
to  investment  markets  and  to  the  markets  for  finance  and  financial 
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services,  we  have  also  expanded  our  trade.  These  are  all  part  of  a 
seamless  web  in  international  business. 

And  I  think  this  legislation  is  not  only  important  to  obtain  fair- 
ness for  our  banks  and  our  financial  services,  but  to  obtain  truly 
meaningful  access  for  our  goods  in  the  world.  Because  without  ex- 
panding the  market  and  opening  the  foreign  markets  for  financial 
services,  we  place  ourselves  at  a  disadvantage  in  international 
trade  in  goods  as  well. 

So  the  expansion  of  trade  and  investment  requires  a  market  that 
is  open  to  the  development  and  marketing  of  new  financial  instru- 
ments, removal  of  trade  and  investment  barriers.  Without  removal 
of  barriers  to  U.S.  banks  and  securities  firms,  will  limit  the  ability 
of  all  U.S.  companies  to  compete  in  the  world  market. 

I  would  like  to  add  some  comments  to  what  Under  Secretary 
Summers  has  said  about  the  Uruguay  Round  because,  as  the  com- 
mittee is  aware,  we  have  been  pushing  very  hard  for  a  comprehen- 
sive agreement  that  covers  all  services,  and  that  also  covers  finan- 
cial services  and  that  brings  about  meaningful  commitments  by 
other  countries  to  open  their  markets  to  us. 

We  still  are  convinced  that  the  Roimd  offers  a  significant  oppor- 
tunity should  there  be  a  major  thrust  by  the  United  States  to  ob- 
tain the  kinds  of  commitments  that  were  referred  to  in  Dr.  Sum- 
mers' testimony  by  the  emerging  financial  services  markets  in  the 
world.  We  will  push  very  hard  to  obtain  those  commitments  before 
the  end  of  the  Round  in  December. 

But  I  want  to  make  it  very  clear,  Mr.  Chairman,  and  send  a  sig- 
nal to  our  trading  partners,  that  until  now,  we  are  by  no  means 
satisfied  with  the  commitments  that  are  on  the  table.  It  is  clear  to 
us  that  a  lot  more  has  to  be  offered  before  we  can  say  we  have  a 
comprehensive  agreement,  particularly  by  countries  such  as  Japan. 
But  many  others,  I  want  to  stress,  nave  also  got  to  make  those 
kinds  of  commitments. 

It  is  a  very  important  mission  that  Dr.  Summers  referred  to  that 
his  negotiators  will  be  going  on,  and  I  want  our  partners  to  under- 
stand that  without  the  kinds  of  commitments  that  we're  seeking, 
the  United  States  will  have  no  option  but  to  insist  that  there  be 
a  mechanism  in  the  final  GATT  agreement  that  provides  us  with 
protection  against  free  riders,  that  provides  us  with  the  ability  to 
take  action  against  countries  that  have  not  committed  to  open  their 
markets. 

That  is  the  nature  of  the  proposal  that  we  are  discussing  in  Ge- 
neva, and  I  want  to  stress  that  it  gives  these  countries  a  clear 
choice.  If  they  are  prepared  to  offer  the  kind  of  openness  and  real 
market  access  that  they  enjoy  in  the  U.S.  markets,  then  we're  fully 
prepared  to  accept  an  MFN-based  agreement.  But  if  they  are  not, 
we  will  insist  on  a  mechanism  to  ensure  that  the  free  rider  problem 
is  dealt  with. 

With  respect  to  this  legislation,  Mr.  Chairman,  we  think  it  is  an 
important  tool  to  allow  us  to  make  the  kinds  of  efforts  that  will  be 
needed  in  the  future  to  secure  fair  trade  and  financial  services. 

We're  prepared  to  work  with  you  and  the  committee  and  in  final- 
izing this  legislation,  and  see  its  ultimate  adoption  and  signature 
by  the  President. 

Thank  you,  Mr.  Chairman. 
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Senator  Sarbanes.  Thank  you  very  much,  gentlemen.  We  appre- 
ciate your  testimony. 

I  have  just  a  few  questions,  and  then  I'll  yield  to  my  colleague. 

Ambassador  Yerxa,  could  you,  in  a  little  more  detail,  indicate  ex- 
actly where  we  are  in  the  GATT  talks  on  the  financial  sector? 

Mr.  Yerxa.  Yes.  Maybe  both  of  us  could  answer  that  question, 
because  we've  both  been  engaged  in  those  discussions.  Maybe  I'd 
ask  him  to  go  first,  and  I  could  supplement. 

Mr.  Summers.  We  have  been  negotiating  for  some  time.  Offers 
have  improved  from  the  major  emerging  coim tries,  and  from  Japan 
in  the  context  of  the  new  arrangements  on  pension  fund  manage- 
ment that  they  put  forward  last  summer.  But,  they  still  fall  very 
far  short  of  national  treatment  in  the  emerging  markets  and  ade- 
quate access  in  the  Japanese  market.  And  that  is  why  we  are  pur- 
suing this  issue  so  actively  in  the  period  up  until  December  15th. 

The  U.S.  position  in  those  negotiations  continues  to  be  the  main- 
tenance of  the  MFN  exemption  unless  and  until  a  sufficient  set  of 
offers  is  forthcoming. 

Mr.  Yerxa.  Let  me  just  offer  one  or  two  additional  comments. 

We  do  have,  as  Dr.  Summers  said,  some  very  good  offers  on  the 
table  from  some  countries.  For  example,  the  market  access  provi- 
sions being  offered  by  the  Europeans  and  many  of  the  OECD  coun- 
tries, it  won't  come  as  any  surprise  to  this  committee,  are  com- 
prehensive offers. 

As  Dr.  Summers  said,  Japan  is  still,  although  it  has  made  cer- 
tain more  forthcoming  proposals,  in  many  aspects  nowhere  near 
being  adequately  covered. 

We  have  concerns  about  a  number  of  emerging  or  new  industri- 
alizing and  developing  countries.  For  example,  we  still  need  to  see 
more  on  the  table  from  the  ASEAN  countries  and  Korea.  And  a 
number  of  developing  country  commitments  still  aren't  adequate, 
although  I  should  point  out  that  there  are  many  good  offers  on  the 
table. 

If  you  look,  for  example,  in  Latin  America,  there  are  some  rea- 
sonably good  financial  services  offers  that  have  been  proposed.  So 
I  don't  tnink  the  picture  is  completely  black  by  any  means,  Mr. 
Chairman,  but  we  want  to  emphasize  that  clearly  more  has  to  be 
accomplished  before  we  can  say  that  we're  ready  for  a  completely 
MFN-based  approach. 

Senator  Sarbanes.  Secretary  Tarullo,  in  his  statement,  the  bill 
provides  that  the  financial  regulators  can  put  on  the  sanctions  with 
the  concurrence  of  the  Treasury,  once  the  Treasury  in  effect  has 
authorized  them  to  do  so. 

Tarullo  says,  in  his  prepared  statement  which  has  been  included 
in  the  record,  specifically  we  believe  that  this  responsibility  should 
be  lodged  with  the  Secretary  of  the  Treasury  in  consultation  with 
the  Secretary  of  State  and  the  U.S.  Trade  Representative,  subject 
to  the  specific  discretion,  if  any,  of  the  President.  What's  your  com- 
ment on  that  position? 

Mr.  Summers.  It's  our  view,  and  I  think  that  of  the  regulators, 
that,  given  the  breadth  of  the  considerations  involved  here,  which 
involve  competitiveness  question,  the  safety  and  soundness  ques- 
tion, and  our  domestic  economic  interest,  it  is  appropriate  for  that 
ultimate  discretion  to  be  lodged  with  the  Secretary  of  the  Treasury. 
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[One  of  our  difficulties  with  the  bill  as  it  is  drafted,  that]  We 
would  prefer  to  see,  and  I  think  I  speak  for  the  whole  administra- 
tion on  this,  the  legislation  empower  the  Secretary  of  the  Treasury 
to  make  this  determination,  rather  than  giving  ultimate  authority 
to  make  this  determination  about  fair  treatment  to  the  regulators. 
We  would  have  the  regulators  in  the  role  of  carrying  out  the  deter- 
mination that  is  made. 

Senator  Sarbanes.  Ambassador  Yerxa? 

Mr.  Yerxa.  I  would  support  that  statement. 

Senator  Sarbanes.  That  was  just  made  by  Secretary  Summers? 

Mr.  Yerxa.  Yes,  that's  correct. 

Senator  Sarbanes.  Now  tell  me  a  bit  your  view  on  guaranteeing 
existing  operations  for  all  firms  now  operating  in  the  United 
States. 

Some  think  that  this  is  too  much  of  a  concession  to  in  effect  ac- 
cept the  existing  situation  and  apply  the  potential  response  that's 
contained  in  this  bill  only  to  the  future.  A  little  bit  like  locking  the 
bam  door  after  the  horse  has  left.  What's  your  view  about  that? 

Mr.  Summers.  I  think  there  are  three  critical  points  to  make  in 
that  regard. 

First,  in  the  context  of  our  Uruguay  Round  strategy,  it  is  crucial 
that  we  have  a  credible  form  of  MFN  exemption,  one  that  is  seen 
as  likely  that  we  will  maintain  in  the  end,  and  one  that  we  are  pre- 
pared to  use  in  the  form  that  we  take  it.  And  by  carefully  targeting 
this  legislation  and  by  carefully  targeting  our  exemption,  I'm  con- 
vinced that  we  increase  our  credibility. 

Second,  there  is  the  consideration  that  we  do,  as  several  other 
speakers  have  noted  this  morning,  have  to  balance  the  objective  of 
leverage  and  open  foreign  markets  with  the  objective  of  ensuring 
a  free  flow  of  capital  within  the  United  States.  And  I  think  by  fo- 
cusing on  new  accessions,  rather  than  focusing  on  existing  institu- 
tions, we  provide  an  appropriate  balance. 

Third,  I  think  there  are  a  lot  more  horses  that  want  to  get  into 
this  bam.  The  ability  to  limit  access  to  this  market  for  new  firms, 
from  the  major  emerging  market  countries  in  particular,  affords  us 
quite  significant  leverage. 

Senator  Sarbanes.  You  don't  take  the  view  that  the  countries  we 
are  most  concerned  about,  where  there  is  this  disparity  of  treat- 
ment, in  effect,  a  one-way  street,  have  already  gained  such  access 
that  this  provision  would  not  trouble  them  greatly? 

Mr.  Summers.  I  do  not  take  that  view,  particularly  as  regards 
the  emerging  markets.  I  think  their  primary  concern  would  be  as 
they  emerge  and  as  they're 

Senator  Sarbanes.  What  do  you  mean  by  the  emerging  markets? 

Mr.  Summers.  I  mean  the  ASEAN  countries,  several  of  the  Latin 
American  countries,  countries  of  concern  other  than  Japan.  I  think 
it's  very  clear  that  their  interest  is  a  heavily  prospective  one.  And 
I  think  it's  also  clear  that  Japanese  financial  firms  have  a  very 
substantial  interest  in  expanding,  both  in  the  number  and  scope  of 
their  activities,  and  are  very  concerned  about  their  capacity  to  ben- 
efit from  any  further  liberalization  that  we  enact. 

I  do  see  an  adequate  degree  of  leverage  maintained  here,  and  I 
see  substantially  greater  credibility  in  framing  this  position  in  this 
way  at  this  point  in  the  Uruguay  Round  negotiations. 
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Senator  Sarbanes.  Ambassador  Yerxa,  you  state  in  your  testi- 
mony, actually  in  two  different  places,  a  point  that  was  roughly  the 
same  point. 

In  one  place,  you  say  removal  of  trade  and  investment  barriers, 
without  removal  of  barriers  to  U.S.  banks  and  securities  firms,  will 
limit  the  ability  of  all  U.S.  companies  to  compete  in  the  world  mar- 
ket, i^d  later  you  say,  increasing  U.S.  financial  services  firms'  ac- 
cess to  Japan  will  help  expand  market  access  for  other  U.S.  serv- 
ices and  manufacturing  companies.  I  wonder  if  you  could  develop 
that  point  just  a  bit. 

Mr,  Yerxa.  I  mentioned.  Senator  Sarbanes,  that  most  of  the 
studies  we've  done  of  trade  flows  does  indicate  a  very  close  rela- 
tionship between  the  ability  of  our  financial  services  institutions  to 
operate  fi'eely  and  the  success  with  which  we  export. 

There  are  of  course  not  direct  correlations,  but  it  is  quite  clear 
that  you  are  placed  at  a  competitive  disadvantage  if  you  don't  have 
some  of  the  same  relationships  in  your  international  operations 
that  you  might  have  in  your  domestic  operations  between  financial 
institutions  and  the  companies  that  engage  in  trade. 

In  Japan,  for  example,  there  are  perhaps  a  number  of  what  we 
might  call  informal  barriers  or  impediments,  what  the  Japanese 
would  prefer  to  refer  to  as  "traditional  relationships"  between  the 
banks  and  the  companies  that,  in  my  opinion,  place  our  exporters 
at  a  disadvantage  when  it  comes  to  obtaining  financial  services. 

So  I  think  that  the  important  point  I'm  trying  to  make  is  that 
there  is  a  clear  relationship  here.  One  can  argue  about  how  direct 
it  is.  One  can  argue  about  whether  you  can't  obtain  access  for  your 
goods,  even  if  you  don't  have  access  for  your  financial  services.  But 
clearly,  there  is  a  greater  advantage  to  be  gained  from  having  ac- 
cess for  both  goods  and  services. 

Senator  Sarbanes.  Working  in  reverse,  are  Japanese  exporters 
gaining  an  advantage  because  Japanese  financial  firms  have  had 
such  relatively  easy  access  into  the  American  market  and  have  a 
presence  here? 

Mr.  Yerxa.  I  think  it's  obvious  that  they  have  that  advantage  in 
the  United  States  market  while  we  don't  have  it  in  Japan,  yes. 

Senator  Sarbanes.  Do  you  have  any  comment  on  that  subject? 

Mr.  Summers.  I  don't  have  anything  to  add  on  that.  I  think  the 
difference  is  more  important  in  Japan  probably  than  it  is  here  be- 
cause of  the  greater  flexibility  of  our  firms  here  dealing  with  Japa- 
nese firms  here.  Whereas  our  firms  have  more  difficulty  dealing 
with  Japanese  financial  firms  that  are  often  concerned  with  the 
economic  interest  of  our  firms'  competitors  in  Japan.  I  don't  think 
there's  complete  symmetry  there. 

Senator  Sarbanes.  That's  a  helpful  point. 

Senator  Bennett. 

Senator  Bennett.  I  have  nothing. 

[Pause.] 

Senator  Sarbanes.  Actually,  this  came  up  earlier  with  Chair- 
person Tyson,  and  it's  on  occasion  raised  by  others. 

The  argument  is  that  section  301  is  an  adequate  tool  to  deal  with 
this  question  of  the  financial  firms  in  countries  that  discriminate 
against  the  United  States,  and  that  therefore  we  don't  need  this 
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legislation,  we  ought  to  use  section  301.  What's  your  response  to 
that? 

Mr.  Summers.  In  essence  it  is  that  this  legislation  is  a  scalpel 
rather  than  a  sledgehammer.  In  the  financial  services  area  in  par- 
ticular, for  some  of  the  reasons  that  Senator  Mack  was  articulating 
earlier,  there  are  considerable  concerns  about  safety  and  sound- 
ness, there  are  considerable  concerns  about  our  domestic  interests. 
And  that  means  one  has  to  proceed  very  carefully  and  very  flexibly. 

This  legislation  provides  for  proceeding  forward  in  a  flexible  way 
that  preserves  full  discretion,  and  therefore  I  think  it's  likely  to  be 
much  more  actively  used  than  section  301,  which  has  not  in  the 
past  been  used  because  of  its  inflexibility  in  the  financial  services 
area  outside  of  insurance. 

Senator  Sarbanes.  Do  you  have  anything  to  add  to  that  Mr. 
Yerxa. 

Mr.  Yerxa.  I  would  share  those  thoughts. 

I  would  say  that  perhaps  a  better  way  to  put  it  might  be  to  say 
that  this  is  a  more  focused  tool.  It  is  clear  that  section  301  does 
apply  in  the  field  of  services.  That  was  added  by  the  Congress  in 
1984  and  then  strengthened  again  in  the  1988  Trade  Act.  And 
there  have  been  some  section  301  actions  related  to  insurance,  for 
example.  But  I  think  in  this  case,  Mr.  Chairman  we  see  this  par- 
ticular form  of  legislation  as  a  more  focused  tool  and  one  which 
does  take  into  accoimt  the  needs  of  looking  into  the  way  banks  and 
securities  are  regulated  in  the  United  States  as  part  of  the  process. 

Certainly  there  is  a  very  close,  I  want  to  emphasize  a  very  close 
working  relationship  between  USTR,  which  is  the  coordinating 
agency  for  trade  policy,  and  the  Treasury  Department,  which  would 
be  the  agency  responsible  for  conducting  matters  under  this  pro- 
posed legislation.  So  I'm  quite  comfortable  with  the  arrangement 
that  it  would  set  up  within  the  U.S.  Government. 

Senator  Sarbanes.  Gentlemen,  thank  you  very  much.  We  appre- 
ciate your  testimony. 

We  now  go  to  our  final  panel,  a  very  distinguished  panel  from 
the  private  sector. 

[Pause.] 

Well  gentlemen,  we're  very  pleased  to  have  you  here.  This  panel 
consists  of  John  Reed,  the  chairman  of  the  board  of  Citicorp/ 
Citibank  who  is  speaking  on  behalf  of  the  Coalition  of  Service  In- 
dustries. Matt  Fink,  president  of  the  Investment  Company  Insti- 
tute. Stephen  Verdier,  senior  legislative  counsel  for  the  Independ- 
ent Bankers.  Marc  Lackritz,  president  of  the  Securities  Industry 
Association.  And  John  Price,  managing  director  at  Chemical  Bank, 
speaking  on  behalf  of  the  Bankers  Association  for  Foreign  Trade 
and  the  ABA. 

John,  I  understand  you're  under  some  time  pressures  so  we'll 
take  your  statement,  and  then  we'll  excuse  you.  And  then  we'll  go 
on  across  the  panel  with  statements,  and  then  we'll  direct  ques- 
tions to  all  of  the  four  remaining  witnesses. 

We  appreciate  all  of  you  coming  and  being  with  us  and  preparing 
for  this  hearing. 

Please. 
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STATEMENT  OF  JOHN  S.  REED,  CHAIRMAN  OF  THE  BOARD, 

crncoRP/crriBANK,  new  york,  new  york,  on  behalf  of 

THE  COALITION  OF  SERVICE  INDUSTRIES,  INC. 

Mr.  Reed.  Senator,  thank  you  very  much,  and  I  appreciate  the 
courtesy.  I  am  on  a  tight  schedule. 

Senator  we  have  submitted  written  testimony.  I  thought  that  it 
would  be  in  everybody's  interest  if  I  simply  made  a  quick  summary 
statement. 

Senator  Sarbanes.  I'd  say  to  each  of  the  witnesses,  we'll  include 
your  full  statements  in  the  record,  and  you  can  summarize  as  you 
please. 

Mr.  Reed.  I  frankly  am  pleased  to  be  here.  I  would  tell  you  hon- 
estly somewhat  surprised  to  be  here  as  well  because,  as  you  may 
know,  my  institution,  Citicorp/Citibank,  has  been  a  little  bit  reluc- 
tant with  regard  to  supporting  this  legislation. 

We  have  now  reassessed  our  position,  and  in  light  of  what's  hap- 
pening both  with  the  Uruguay  Round  and  with  regard  to  the  nego- 
tiations for  free  trade,  we  believe  that  this  is  indeed  appropriate 
legislation  at  this  point  in  time,  and  therefore  we're  happy  to  sup- 
port it. 

I  think  many  of  us  has  been  working  on  the  GATT  for  about  7 
years.  We're  coming  up  to  that  final  point  where  the  offers  on  the 
table,  as  characterized  by  some  of  your  prior  witnesses,  have  not 
been  as  forthcoming  as  we  might  have  hoped. 

I  think  the  analog  here  is  that  of  a  moat  and  a  bridge.  I  think 
this  legislation  puts  in  place  a  moat  with  the  intent  that  bridges 
be  put  across  it.  We're  seeking  to  get  our  trading  partners  to  recog- 
nize with  which  we  view  the Tbanking  sector,  and  we're  wishing  to 
motivate  them  to  cause  their  markets  to  be  open  so  that  they  main 
gain  full  access  to  our  market  which,  by  any  measure,  is  the  single- 
most  important  and  most  interesting  market  in  the  world. 

This  legislation  frankly  will  give  the  administration  the  tools  to 
maintain  that  kind  of  dialog,  not  only  with  regard  to  the  ending 
here  of  GATT,  but  also  frankly  it  will  allow  the  administration 
going  forward  to  continue  to  negotiate  to  people  who  may  not  have 
been  forthcoming  in  GATT  but  who  have  a  desire,  on  the  part  of 
their  institutions,  to  gain  access  to  this  market. 

So  it  is  a  tool  which  we  begin  to  believe  is  important  in  underlin- 
ing the  importance  that  we  place  on  this  sector  and  the  need  to  get 
a  greater  response  than  we  have  had  to  date  from  the  offerings 
that  have  come  from  GATT.  And  it  is  that  type  of  thinking  that  has 
motivated  us  fi-ankly  to  reassess  our  position  and  to  support  this 
bill. 

We  are,  in  the  case  of  Citicorp  and  also  the  Coalition  of  Service 
Industries,  fundamentally  free  traders.  We  are  very  hopeful  that 
we  will  get  a  good  GATT  agreement.  We  do  not  have  one  on  the 
table  at  this  point  in  time.  I  think  that  was  characterized  by  your 
prior  witnesses. 

I'm  chairman  of  the  Service  Sector  Advisory  Committee  to  the 
USTR  and  hence  kept  reasonably  up-dated  with  regard  to  where 
they  are.  And  our  opinion,  as  of  this  moment,  is  that  our  trading 
partners,  with  the  exception  of  the  Europeans,  have  not  been  par- 
ticularly forthright  in  coming  forward.  And  we  think  that  this  is  an 
important  added  impetus,  if  you  will. 
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We  are  very  great  supporters  of  NAFTA  because  Mexico,  a  coun- 
try that  has  been  totally  closed  for  many  years,  has,  through  the 
NAFTA  negotiations,  agreed  to  open  up  their  banking  sector  which 
for  a  bank,  such  as  my  own  and  others,  will  represent  an  important 
opportunity  and  frankly  will  create  jobs  in  this  country  for  us,  be- 
cause we  do  most  of  our  operations  associated  with  Mexico  in  the 
United  States,  and  would  continue  to  do  that. 

So  we  come  to  you  speaking  on  behalf  of  an  organization  that  ba- 
sically is  in  favor  of  free  trade,  but  where  we  see  the  construction 
of  this  particular  piece  of  legislation  as  moving  in  that  direction, 
and  facilitating  what  has  been  a  very  difficult  negotiation  on  the 
part  of  the  U.S.  administration.  And  it's  in  that  sense  that  I'm 
happy  to  be  here  today  and  to  basically  support  the  legislation  that 
your  committee  is  considering. 

Thank  you  very  much. 

Senator  Sarbanes.  Thank  you  very  much.  We  appreciate  your 
statement,  and  I  know  you  have  to  depart  and  we'd  be  happy  to 
excuse  you. 

Mr.  Reed.  Thank  you  very  much. 

Senator  Sarbanes.  Matt,  we'll  be  happy  to  hear  from  you. 

STATEMENT  OF  MATTHEW  P.  FINK,  PRESmENT,  INVESTMENT 
COMPANY  INSTITUTE,  WASHINGTON,  DC 

Mr.  Fink.  Thank  you.  Senator. 

I  am  pleased  to  express  the  Investment  Company  Institute's  very 
strong  support  for  this  legislation.  And  we'd  particularly  like  to 
thank  and  compliment  Chairman  Riegle  for  his  leadership  on  this 
issue. 

Enactment  of  this  legislation  will  significantly  improve  the  abil- 
ity of  the  U.S.  Government  to  ensure  fair  and  open  competition  in 
world  financial  markets. 

United  States  investment  advisers  provide  a  first-class  array  of 
products  and  services  to  U.S.  investors,  and  they  see  major  poten- 
tial for  expansion  in  growing  overseas  markets,  provide  they  are  al- 
lowed to  compete  overseas. 

Although  foreign  investment  advisers  enjoy  unrestricted  access 
in  our  market  here,  U.S.  advisers  are  often  either  completely  ex- 
cluded from  foreign  markets  or  significantly  restricted  in  their  abil- 
ity to  compete. 

Our  specific  concerns  with  foreign  market  access  come  in  two  dis- 
tinct areas.  First,  the  ability  of  U.S.  investment  advisers  who  wish 
to  manage  mutual  fiinds  overseas,  and  second,  U.S.  advisers  who 
seek  to  manage  pension  money  and  other  non-mutual  fund  clients 
overseas. 

Unfortunately,  in  both  cases,  effective  access  for  U.S.  firms  equal 
to  that  provided  to  foreign  firms  in  our  own  market  is  essential. 

Let  me  just  give  a  few  examples  of  the  problem. 

There  are  17  United  States  advisers  registered  in  Japan  imder 
the  Japanese  Investment  Advisory  Law  as  discretionary  managers. 
Although  they  receive  nominal  national  treatment  in  Japan,  in  fact 
they  are  denied  meaningful  access  to  the  Japan  pension  market. 

For  example,  current  Japanese  law  limits  United  States  firms  to 
managing  only  one-third  of  the  assets  of  a  private  Japanese  pen- 


21 

sion  plan.  Further,  as  a  practical  matter,  United  States  advisers 
have  no  access  to  the  Japanese  Government  pension  market. 

The  situation  in  Japanese  mutual  fund  management  is  similar. 
No  United  States  firm  has  ever  been  granted  a  license  to  manage 
mutual  fimds  in  Japan.  One  major  United  States  fund  group  had 
to  withdraw  its  application  in  1991  because  of  the  very  high  costs 
associated  with  licensing  in  Japan. 

In  Korea  the  situation  is  even  worse.  United  States  advisers  who 
wish  to  manage  either  Korean  mutual  funds  or  provide  investment 
advice  to  Korean  retirement  plans  or  other  clients  cannot  even 
apply  for  licensing.  The  Korean  mutual  fund  and  management 
market  is  entirely  closed  to  United  States  firms. 

A  similar  situation  prevails  in  Taiwan.  A  United  States  invest- 
ment adviser  is  not  permitted  to  establish  a  Taiwanese  fund  to  be 
marketed  to  Taiwanese  investors. 

So  all  three  countries  are  either  totally  closed  or  largely  closed, 
even  though  our  market  is  open  to  their  firms. 

Frustrating  developments  in  the  ongoing  Uruguay  Round  nego- 
tiations underscore  the  need  for  this  legislation.  In  the  GATT  nego- 
tiations, U.S.  negotiators  have  encountered  countries  with  closed  fi- 
nancial markets  that  have  no  incentive  to  change  because  they  al- 
ready enjoy  unconditional  access  to  our  markets. 

Enactment  of  this  legislation,  prior  to  final  approval  of  the 
GATT,  will  help  preserve  our  country's  leverage  and  negotiating 
ability  and  send  a  very  strong  signal  that  we  will  insist  that  for- 
eign countries  deal  fairly  with  U.S.  financial  firms. 

In  summary,  the  growth  potential  in  the  worldwide  mutual  fund 
and  investment  advisory  markets  makes  true  international  com- 
petition a  very  important  goal.  We  believe  that  the  U.S.  Govern- 
ment should  not  be  obligated  to  grant  unconditional  national  treat- 
ment and  unconditional  market  access  to  foreign  firms  without  re- 
gard to  the  treatment  of  U.S.  institutions  in  the  home  countries  of 
those  foreign  firms.  By  equipping  the  U.S.  Government  with  the 
means  to  redress  the  competitive  inequities  that  arise  today  in  the 
marketplace,  the  bill  would  be  an  important  step  in  ensuring  that 
U.S.  firms  are  treated  fairly. 

On  behalf  of  the  Institute  and  its  members,  I  thank  you  for  this 
opportunity  to  testify.  I'd  be  happy  to  answer  any  questions. 

Senator  Sarbanes.  Thank  you  very  much. 

Mr.  Verdier. 

STATEMENT  OF  STEPHEN  J.  VERDIER,  SENIOR  LEGISLATIVE 
COUNSEL,  INDEPENDENT  BANKERS  ASSOCIATION  OF  AMER- 
ICA, WASHINGTON,  DC 

Mr.  Verdier.  Mr.  Chairman,  my  name  is  Stephen  Verdier.  I'm 
Senior  Legislative  Counsel  of  the  Independent  Bankers  Association 
of  America.  I  appreciate  the  opportunity  to  testify  this  morning. 

The  IBAA  endorses  the  Fair  Trade  in  Financial  Services  Act 
since  it  is  consistent  with  our  members'  philosophy  and  with  exist- 
ing national  and  international  policy.  We  support  the  goal  of  this 
bill  which  is  to  seek  equality  of  opportunity  to  compete  in  actual 
practice,  rather  than  just  according  to  the  letter  of  the  law. 

IBAA  is  deeply  concerned  about  the  growing  number  of  U.S. 
banks  controlled  by  foreign  interests  and  the  increasing  control  of 
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U.S.  financial  resources  by  foreign  interests.  By  helping  to  open 
foreign  markets,  this  bill  would  address  part  of  the  reason  for  this 
extensive  presence.  The  fact  that  some  foreign  banks  operate  in 
protected  home  markets,  giving  them  a  competitive  advantage  in 
the  United  States.  They  have  penetrated  major  U.S.  markets  as 
well  as  areas  that  are  served  by  community  banks. 

To  illustrate  our  concerns,  I'll  discuss  the  experience  of  the  IBAA 
member  bank  in  California  which  serves  the  Korean-American 
community.  This  community  bank  is  adversely  affected  by  unfair 
foreign  bank  competition  in  the  United  States  and  may  eventually 
have  an  interest  in  expanding  overseas. 

As  the  world's  economy  becomes  integrated,  the  foreign  immi- 
grant community  banks  may  evolve  into  what  might  be  called 
international  arena  community  banks.  If  they  seek  to  enter  into 
other  countries,  they  would  obviously  wish  to  be  afforded  effective 
access.  While  there  has  been  significant  continuing  regulatory  im- 
provement for  foreign  bank  operations  in  Korea,  restrictive  meas- 
ures against  foreign  banks  still  exist. 

While  entry  for  United  States  community  banks  into  countries 
like  Korea  is  an  issue  to  be  resolved  in  the  future,  the  presence  of 
Korean  banks  in  the  U.S.  market  has  current  consequences. 

California  Korea  Bank  in  Los  Angeles  is  a  wholly  owned  subsidi- 
ary of  the  Korea  Exchange  Bank.  It  controls  more  than  42  percent 
of  the  Korean-American  community  banking  market  in  the  greater 
Los  Angeles  area.  It  has  been  granted  unconditional  national  treat- 
ment in  the  United  States,  and  operates  under  the  same  laws  and 
regulations  that  apply  to  locally  owned  community  banks  operated 
by  Korean-American  immigrants. 

But  California  Korea  Bank  has  several  distinct  advantages  over 
its  community  counterparts.  One,  it  has  the  image  of  a  too-big-to- 
fail  bank  with  the  local  Koreans  because  of  the  towering  status  of 
its  parent  bank  in  Korea.  Two,  it  has  access  to  virtually  unlimited 
capital  from  the  parent  company.  Three,  it  has  institutional  connec- 
tions to  the  parent  bank's  extensive  branch  network  to  serve  the 
local  Korean  consumer  and  business  market.  And  number  four,  its 
parent  bank  operates  in  a  protected  home  market. 

The  fact  that  California  Korea  Bank  operates  in  a  protected 
home  market  gives  it  crucial  advantages  over  local  banks  in  the 
United  States.  If  it  had  to  face  aggressive  competition  from  foreign 
banks  in  its  home  market,  it  would  have  to  deploy  more  resources 
to  meet  that  competition.  Plus  even  if  a  United  States  community 
bank  never  seeks  entry  into  Korea,  it  is  important  to  that  commu- 
nity bank  that  its  foreign  competition  not  enjoy  a  free  ride  at  home. 

This  competition  between  David  and  Goliath  puts  considerable 
pressure  on  the  smaller  ethnic  community  banks  of  Los  Angeles, 
particularly  those  struggling  through  their  most  difficult  periods  of 
infancy.  W^ile  our  testimony  has  focused  on  Korea,  because  of  our 
members'  particular  situation,  we  recognize  there  are  cases  more 
egregious  than  that  of  Korea. 

Enactment  of  the  Fair  Trade  in  Financial  Services  Act  would  be 
a  signal  to  foreign  governments  that  the  United  States  is  serious 
about  doing  all  it  can  to  assure  that  its  financial  services  industry 
is  treated  tairly,  both  abroad  and  at  home.  To  help  the  competitive 
position  of  banks  like  our  member  banks  and  other  banks  domesti- 
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cally  and  to  assist  those  banks  wishing  to  compete  abroad,  the 
IBAA  urges  this  committee  to  approve  this  legislation. 

Senator  Sarbanes.  Thank  you  very  much. 

Marc. 

STATEMENT  OF  MARC  E.  LACKRITZ,  PRESIDENT,  SECURITIES 
INDUSTRY  ASSOCIATION,  WASfflNGTON,  DC 

Mr.  Lackritz.  Thank  you,  Senator.  It's  a  pleasure  to  be  here  this 
morning. 

My  name's  Marc  Lackritz.  I'm  the  President  of  the  Securities  In- 
dustry Association. 

Senator  I  feel  like  I'm  in  a  bit  of  an  echo  chamber  here  this 
morning. 

Senator  Sarbanes.  Well,  that's  all  right.  We  like  the  echo. 

[Laughter.] 

Mr.  Lackritz.  Well,  let  me  add  my  voice  to  the  chorus  of  support 
that  you've  heard  already  here. 

And  before  I  get  into  substance,  I  want  to  thank  you  very  much, 
as  well  as  particularly  Chairman  Riegle  and  Senator  D'Amato  for 
your  leadership  on  this  issue,  and  particularly  want  to  thank 
Chairman  Riegle  for  all  his  efforts  in  keeping  this  legislation  mov- 
ing forward  and  presenting  here  this  session. 

SIA  supports  the  Fair  Trade  in  Financial  Services  legislation 
that's  been  introduced  here  because  it  will  help  to  gain  and  pre- 
serve liberalization  in  world  financial  markets. 

First,  this  legislation  tells  our  competitors  a  loud  message,  basi- 
cally that  they  cannot  expect  expanded  access  to  the  United  States' 
financial  markets  here  if  their  home  governments  continue  to  deny 
effective  market  access  to  our  companies  seeking  to  do  business  in 
their  markets. 

Second,  and  I  think  even  more  importantly,  this  legislation  will 
provide  our  Government  with  the  means  necessary  to  actually  use 
the  leverage  of  our  open  markets  to  secure  liberalization  of  the 
world's  financial  markets.  We  would  hope  that  could  happen 
through  an  effective  Services  Agreement  in  the  Uruguay  Round  of 
the  GATT.  Passing  this  legislation  will  help  to  assure  that  our  ne- 
gotiators have  the  tools  that  they  need  to  actually  accomplish  these 
objectives. 

And  finally  this  version  of  the  legislation  provides  our  govern- 
ment with  a  moderate,  I  think,  and  balanced  trade  policy  tool  that 
lays  the  foundation  for  increased  worldwide  growth,  efficiency,  and 
competitiveness  of  other  sectors  like  mani2acturing,  as  well  as 
services,  in  the  world  economy. 

The  securities  industry  and  our  capital  markets  play  a  critical 
role  in  the  U.S.  economy  and  are  the  envy  of  the  world.  Securities 
firms  raise  capital  to  finance  new  industries,  expand  existing  busi- 
nesses, and  finance  government  at  all  levels,  and  most  importantly 
to  create  jobs.  When  American  securities  firms  are  deprived  of  mar- 
ket access,  our  clients  lose  access  to  a  major  competitive  resource, 
capital  at  its  lowest  cost.  Additionallv,  American  investors,  both 
public  and  private,  miss  out  on  broader  investment  opportunities 
with  lower  transaction  costs. 

In  order  to  serve  our  clients  around  the  globe,  American  financial 
firms  must  be  able  to  establish  a  local  presence  in  foreign  markets. 
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Otherwise,  our  firms  risk  losing  our  clients  to  non-U. S.  firms  with 
local  expertise,  and  that  results  in  a  loss  of  our  own  competitive 
edge. 

Many  of  our  foreign  competitors  have  exploited  their  structural 
advantage,  protection  at  home,  and  unfettered  opportunity  in  the 
United  States.  It's  a  little  bit  like  a  flipping  game  with  heads,  they 
win,  and  tails,  we  lose. 

This  bill  fulfills  the  principle  of  equal  access  and  we  whole- 
heartedly support  it.  The  legislation  provides  the  American  Govern- 
ment with  effective  leverage,  if  necessary,  against  countries  such  as 
Japan,  Korea,  and  others,  to  close  off  their  financial  services  mar- 
kets to  American  firms  or  reduce  their  participation  in  it,  while  en- 
couraging and  positioning  their  own  financial  services  companies  to 
take  advantage  of  ours. 

Yet,  in  the  EC,  for  example,  where  we  have  liberal  access,  or 
where  progress  has  been  codified  in  bilateral  or  multilateral  agree- 
ments, the  provisions  of  this  legislation  could  not  be  invoked.  In 
that  way,  it's  carefully  crafted  to  avoid  draconian  measures  that 
would  antagonize  established  trading  relationships. 

I  would  almost  in  closing,  let  me  just  say  we  should  look  at  the 
progress  and  the  probable  results  in  the  Uruguay  Round  of  the 
GATT  with  respect  to  financial  services  negotiations.  Since  1986, 
SIA  and  other  financial  services  providers  have  been  actively  con- 
sulting with  Government  officials  to  try  and  open  up  and  get  liber- 
alizing commitments  in  foreign  financial  markets.  Despite  unified 
efforts,  the  results  of  these  negotiations  so  far  have  been  extremely 
disappointing. 

Current  offers  from  many  of  our  trading  partners  that  have  been 
outlined  before  in  the  previous  testimony  are  woefully  deficient  and 
provide  no  real  liberalization.  And  the  agreement,  as  presently 
structured,  includes  no  effective  provision  to  prevent  free  riders. 
That  is,  countries  which  make  no  liberalizing  commitments  of  their 
own  from  taking  advantage  of  the  commitments  that  others  make 
in  the  agreement,  such  as  our  own  wide  open  markets. 

If  the  GATT  financial  services  agreement  is  concluded  without 
the  United  States  exercising  a  Most  Favored  Nation  exemption 
from  the  financial  services  portion  of  the  agreement,  or  otherwise 
refusing  to  give  the  benefits  of  our  open  markets  to  free  riders,  we 
will  be  worse  off  than  if  there  were  no  GATT  at  all  because  we  will 
have  effectively  locked  open  our  own  financial  markets  without 
having  gained  liberalizing  commitments  from  other  countries. 

This  legislation,  particularly  if  enacted  before  the  Uruguay 
Round  is  finalized,  would  provide  our  negotiators  with  effective  le- 
verage in  bilateral  negotiations  to  secure  liberalizing  commitments 
from  countries  that  are  currently  refusing  to  participate  meaning- 
fully in  this  process. 

This  legislation  also  addresses  problems  that  our  companies  face 
when  operating  in  foreign  markets.  For  example,  in  Japan,  SIA 
member  firms  have  experienced  significant  problems  in  the  busi- 
ness areas  in  which  we  are  most  competitive,  for  example,  asset 
management,  as  Mr.  Fink  mentioned  before,  and  particularly  in 
corporate  bond  underwriting  where  we  have  an  international  com- 
petitive advantage.  And  recently  we  fought  unfair  regulations  on 
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derivative  products  that  were  being  promulgated  by  the  Japanese 
Government. 

Thus  the  bill  appropriately  defines  national  treatment  as  receipt 
of  the  same  competitive  opportunities  including  effective  market  ac- 
cess as  are  available  to  domestic  firms. 

Most  importantly,  Senator,  the  bill  allows  but  does  not  require 
Treasury  to  set  in  motion  the  procedures  leading  to  a  denial  of  op- 
portunities for  foreign  financial  services  companies  to  expand  their 
service  opportunities  in  this  country.  The  Act  is  a  finally  honed  pol- 
icy tool  rather  than  a  blunt  instrument  with  which  to  bash  our 
trading  partners. 

I  think  we've  all  experienced  what's  happened  with  the  negotia- 
tions. The  talk  can  go  on  and  on. 

President  Theodore  Roosevelt  I  think  put  it  more  aptly  when  he 
said,  speak  softly  and  carry  a  big  stick.  In  this  case,  we  would  sug- 
gest carry  at  least  a  finely  honed  policy  tool  to  try  and  get  their 
attention. 

This  legislation  will  send  a  message  loud  and  clear  to  our  more 
obstinate  international  competitors  that  they  will  no  longer  enjoy 
expanded  or  new  access  to  our  markets  unless  they  open  their  mar- 
kets to  us. 

Thank  you. 

Senator  Sarbanes.  Thank  you  very  much. 

Now  we'll  hear  fi-om  John  Price. 

John. 

STATEMElSrr  OF  JOHN  R.  PRICE,  MANAGING  DIRECTOR,  CHEM- 
ICAL BANK,  NEW  YORK,  NY;  ON  BEHALF  OF  THE  BANKERS' 
ASSOCIATION  FOR  FOREIGN  TRADE  AND  THE  AMERICAN 
BANKERS  ASSOCIATION 

Mr.  Price,  Mr.  Chairman,  I'm  very  pleased  to  be  batting  cleanup 
this  morning.  The  setting  is  not  quite  as  glamorous  as  Oriole  Park 
at  Camden  Yards,  but  suitable  for  the  topic. 

Senator  Sarbanes.  Few  settings  are. 

[Laughter.] 

Mr.  Price.  My  name  is  John  R.  Price,  and  I'm  managing  director 
of  Chemical  Bank,  and  today  I  am  appearing  on  behalf  of  the 
Bankers'  Association  for  Foreign  Trade,  of  which  I'm  vice  president 
this  year,  and  the  American  Bankers  Association.  On  behalf  of 
both,  I'd  like  to  express  our  strong  support  of  the  administration's 
negotiating  objectives  on  financial  services  in  the  Uruguay  Round 
and  for  the  Fair  Trade  in  Financial  Services  Act  as  an  important 
element  in  achieving  those  objectives. 

As  you  know,  BAFT's  membership  consists  of  virtually  all  the 
American  banks  which  are  active  in  international  finance  and 
trade  finance,  and  ABA's  membership  comprises  virtually  the  en- 
tire industry. 

Our  larger  money-center  U.S.  members  have  extensive  oper- 
ations outside  the  United  States,  especially  in  markets  needed  to 
serve  and  follow  our  U.S.  customer  base.  Although  many  of  our  re- 
gional and  smaller  members  do  not  now  operate  abroad,  they  want 
to  preserve  and  expand  market  opportunities  outside  the  United 
States  in  anticipation  of  continued  growth  of  their  own  inter- 
national banking  activities. 
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Both  BAFT  and  ABA  appreciate  the  efforts  that  have  been  made 
by  Chairman  Riegle,  by  Senator  D'Amato,  and  even  by  Senator 
Gam,  not  now  present,  and  others  on  the  panel  over  time  to  assure 
access  to  foreign  countries  and  their  extension  to  us  of  national 
treatment. 

We've  also  strongly  supported  the  efforts  of  senior  Treasury  offi- 
cials over  time  to  secure  national  treatment  abroad,  and  this  has 
been  an  institutional  view  of  Treasury  which  we  applaud,  and  they 
have  been  successful  over  the  years  in  the  efforts  with  the  Euro- 
pean Community  on  the  Second  Banking  Directive,  the  United 
States/Canada  Free  Trade  Agreement,  and  the  proposed  North 
American  Free  Trade  Agreement. 

The  inclusion  of  financial  services  in  the  Uruguay  Round  offers 
the  best  and  most  comprehensive  opportunity  to  secure  national 
treatment  for  U.S.  banks  in  all  significant  overseas  markets,  espe- 
cially in  many  newly  industrialized  countries  which  are  often  slow 
to  dismantle  barriers  erected  during  much  earlier  stages  of  eco- 
nomic development. 

Unfortunately,  despite  the  best  efforts  of  U.S.  negotiators,  the 
number  and  scope  of  market  opening  offers  in  the  GATT,  as  we've 
been  hearing  repeatedly  this  morning,  have  been  disappointing. 

If,  in  the  end,  the  negotiations  of  GATT  do  not  result  in  offers 
securing  national  treatment,  then  we  believe  that  an  MFN  exemp- 
tion for  financial  services  may  be  the  only  practical  way  to  ensure 
that  the  benefits  of  market  liberalization  are  extended  solely  to 
those  nations  which  have  indeed  made  significant  commitments  to- 
ward opening  their  own  financial  markets.  In  short,  we  strongly 
support  the  administration  in  its  efforts  to  achieve  significant  mar- 
ket liberalization  within  the  MFN  framework. 

This  is  what  Dr.  Tyson  said  and  what  Secretary  Summers  re- 
peated. Their  first  option  obviously  is  to  do  it  within  the  MFN 
world.  However,  if  such  liberalization  cannot  be  achieved  within 
the  MFN  framework,  we  also  strongly  support  the  efforts  to  ensure 
the  availability  of  an  MFN  exemption. 

In  this  regard,  Secretary  Summers  has  described  the  three-tiered 
negotiating  approach  in  the  GATT  under  the  MFN  exemption.  And 
you're  familiar  with  it,  so  I  won't  repeat  it. 

The  proposed  Act  considered  here  is  intended  to  work  in  tandem 
with  the  administration's  GATT  objectives,  as  it  will  give  the  Unit- 
ed States  important  negotiating  leverage  for  securing  national 
treatment  where  needed,  while  at  the  same  time  not  provoking  con- 
cern in  established  markets  where  national  treatment  has  long 
been  provided  to  our  institutions. 

So  when  viewed  as  part  of  a  coordinated  administration  negotiat- 
ing strategy  in  the  GATT,  we  do  believe  the  Act  can  play  a  con- 
structive role  in  getting  market  liberalization.  In  particular,  the 
Act  gives  a  mechanism  to  differentiate  among  markets  abroad  that 
deny  U.S.  banks  national  treatment,  and  also  guarantees  national 
treatment  in  the  United  States  to  the  industrialized  and  other 
countries  that  already  provide  national  treatment  to  us. 

Although  the  Act  in  various  forms  has  been  considered  and 
passed  many  times  over  the  years,  as  you  are  intimately  familiar, 
this  is  the  first  time  it  has  enjoyed  united  administration  support, 
as  Secretary  Summers  mentioned,  and  also  a  clear  and  express  in- 
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tegration  with  the  U.S.  negotiating  objectives  on  financial  services 
in  the  GATT. 

With  this  integration  and  Hnkage  to  GATT,  it  appears  much 
clearer  that  industrialized  countries  already  giving  us  national 
treatment  will  be  guaranteed  that  treatment  here.  That's  a  critical 
point  to  our  members  with  substantial  operations  in  such  markets. 

While  we  still  have  a  number  of  important  technical  questions  or 
suggestions  concerning  the  language,  which  we  hope  to  be  able  to 
work  with  staff  on  and  with  members  on,  we  are  confident  these 
issues  will  be  worked  out  with  the  administration  and  with  your- 
selves. 

It  also  should  be  noted  that  the  European  Community  adopted 
its  policy  of  reciprocal  national  treatment  as  part  of  a  significant 
market  liberalization  effort  in  the  Second  Banking  Directive.  For 
U.S.  banks  to  be  able  to  benefit  fully  from  the  market-opening  ob- 
jectives of  the  GATT  negotiations  and  this  proposed  Act,  the  United 
States  must  also  reform  U.S.  laws  to  make  our  institutions  truly 
competitive  internationally. 

And  again  Secretary  Bentsen's  comments  yesterday  were  salient 
here,  where  there  is  at  least  implicitly  a  linkage  and  over-arching 
concept  of  market  access. 

NAFTA,  as  you  know,  will  be  broadened  even  further  in  Mexico 
to  American  banks  at  such  time  as  full  interstate  banking  is  avail- 
able. And  one  would  be  able,  under  the  NAFTA  agreement  as  nego- 
tiated, to  move  from  a  subsidiary  to  a  branch  at  the  choice  of  the 
investor,  a  principle  which  we  certainly  strongly  embrace,  and  a 
model  which  we  would  suggest  for  many  of  these  more  recalcitrant 
countries,  but  many  of  them  too  which  have  simply,  up  until  now, 
like  Mexico,  kept  their  markets  closed  because  they  weren't  at  a 
stage  of  developmental  takeoff.  So  that  phase-in  type  model  is  a 
useful  thing  to  bear  in  mind  for  at  least  some  of  the  countries  of 
which  we  speak. 

In  conclusion,  I'd  like  to  emphasize  that  BAFT,  the  ABA,  and 
their  U.S.  members  hope  that  the  negotiations  will  be  successful  in 
achieving  national  treatment  across  a  wide  range  of  markets  and 
that  an  MFN  exemption  and  the  retaliatory  mechanisms  of  the 
Fair  Trade  in  Financial  Services  Act  will  never  have  to  be  used. 

National  treatment  has  been  of  great  benefit  to  the  United  States 
and  should  be  of  equally  great  benefit  to  other  markets  abroad. 

Thank  you,  Mr.  Chairman. 

Senator  Sarbanes.  Well,  we  thank  all  of  the  members  of  the 
panel  and  we  thank  you  for  your  very  carefully  thought  out  state- 
ments. I  have  only  a  couple  of  questions.  You've  really  developed 
the  subject  I  think  very  well  indeed. 

First  of  all,  what  is  your  view  on  this  question  about  whether  ap- 
plying the  legislation  only  to  the  future  prospectively  gives  us 
enough  leverage  with  respect  not  to  emerging  countries  that  Sum- 
mers was  talking  about,  but  the  countries  that  already  have  estab- 
lished a  very  large  presence  in  the  United  States  in  the  financial 
services  industry?  Do  you  have  any  view  on  that?  Anyone  can  an- 
swer. 

Yes. 

Mr.  Lackritz.  Let  me  take  a  shot  at  it. 
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It  seems  to  us  that  the  way  this  has  been  crafted  has  made  it 
very  finely  honed  and  very  focused  so  as  to  provide  minimal  disrup- 
tion of  existing  arrangements,  and  yet  to  maximize  the  leverage 
that  our  open  markets  provide. 

Given  the  fact  that  I  think  financial  services  in  particular  is  an 
inordinately  dynamic  and  ever-changing  kind  of  business,  I  believe 
that  opportunities  for  expansion  and  new  products  and  services  are 
going  to  be  coming  along  constantly,  and  therefore  focusing  on  new 
products  and  services  and  expanded  types  of  entrants  actually  is  an 
appropriate  way  to  focus  the  leverage,  Senator. 

Senator  Sahbanes.  Anyone  else  want  to  add  anything  to  that? 

Mr.  Fink.  Mr.  Chairman,  I  might  just  add  that  while  much  of  the 
focus  of  attention  of  this  in  the  House  Committee  has  been  on 
Japan,  at  least  from  the  point  of  view  of  the  commercial  banking 
industry,  there  are  a  number  of  other  nations  mentioned  finally 
here  this  morning  whose  offers  are  quite  insufficient. 

But  many  of  those  countries'  institutions  are  not  yet  here  in  the 
presence  of  other  countries  at  the  same  level  and  quantity,  so  the 
prospective  nature  of  this  could  be  indeed  a  useful  tool  in  dealing 
with  such  countries  who  might  in  the  future  seek  to. 

Senator  Sarbanes.  What  is  your  response  to  the  notion  that  this 
legislation  might  cut  off  access  to  needed  foreign  investment?  That 
point  was  raised  here  this  morning.  I  don't  know  if  you  were  here 
at  the  time,  but  what  is  your? 

Mr.  Fink.  I  think  that's  more  of  a  banking  question. 

Mr.  Price.  I  was  going  to  say,  Connie  Mack,  I  believe  it  was  who 
raised  it  most  pointedly,  and  he  talked  in  terms  of  the  concern  over 
the  credit  supply.  My  view  is  that  this  legislation  is,  to  use  Under 
Secretary  Summers'  term,  more  of  a  scalpel  than  a  sledgehammer 
and  infinitely  to  be  preferred,  for  example,  to  the  proposal  of  a  year 
or  two  ago,  of  a  forced  form  of  operation  in  this  country  of  only  sub- 
sidiaries for  foreign  banks  operating  here,  the  so-called  rollup 
study,  in  which  a  proposal  was  presented  that  said  you  must,  as 
a  foreign  bank,  rollup  all  of  your  activities  from  branch  or  rep 
forms  into  subsidiaries. 

That,  we  felt,  would  indeed  have  dramatically  cut  off  supply  of 
credit.  And  BAFT  did  spearhead  a  study,  working  with  Treasury 
and  Fed,  to  look  at  that,  and  we  did  find,  glass  half  full  or  half 
empty,  but  we  did  indeed  find  that  there  was  a  very,  very  strong 
presence  of  foreign  banking  institutions  in  American  and  corporate 
industrial  credits,  and  we  found  that  banks  of  all  size,  from  a 
Chemical  or  a  Citi  or  a  Nations'  Bank  to  a  Comerica  to  a  Bank  of 
Boston  and  others  were  in  fact  structuring  and  syndicating  credits 
for  American  corporate  borrowers  which  often  included  a  very  high 
percentage  of  foreign  bank  participants. 

Not  all  of  them,  by  any  means,  from  countries  which  would  be 
targeted  here  but  rather  many  of  them  from  countries  affording  in- 
deed full  national  treatment  to  our  banks,  the  European  Commu- 
nity and  elsewhere.  So  that  they  are  an  integral  part,  at  the  mo- 
ment, of  the  supply  of  credit,  the  fueling  of  credit  to  American  cor- 
porate borrowers. 

Furthermore,  the  tendency,  the  typical  snapshot  would  be  that 
the  structures,  the  originators  of  those  loans  are  American  banks. 
Many  of  the  foreign  banks  who  participate  in  those  credits  are,  if 
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you  will,  investors  only.  They  don't  participate  in  the  finding  of  the 
credit  and  the  structuring  of  it.  So  again,  I  would  say  that  this  leg- 
islation does  not,  to  me,  pose  the  threat  raised  in  at  all  the  same 
way  the  more  straight-jacketed  requirement  of  form  of  operation 
might. 

Mr.  Verdier.  On  the  question  of  credit  availability,  I  think  one 
advantage  that  the  foreign  banks  may  have  is  that  they  don't  have 
to  operate  under  statutes  like  FIRREA  and  FDICIA  and  perhaps 
if  some  of  those  restrictions  were  lifted  from  on  U.S.  banks,  they 
might  be  able  to  provide  the  level  of  credit  that  the  foreign  banks 
have  been  offering. 

Senator  Sarbanes.  Wouldn't  the  participation  of  U.S.  financial 
institutions  and  financial  markets  abroad  raise  the  possibility  of  in- 
creasing the  availability  of  credit  in  this  country? 

Mr.  Lackritz.  I  think  absolutely  it  would.  I'll  defer  to  my  bank- 
ing colleagues,  but  clearly  if  our  firms  are  being  active  in  foreign 
markets  and  participating,  that's  going  to  generate  a  certain 
amount  of  capital  that  can  be  repatriated  back  here  to  increase 
capital  flows  back  here.  But  I'll  defer  to  the  bankers. 

Mr.  Price.  But  equally  important  is  that  a  lot  of  our  desire  to 
enter  these  markets  is  a  desire  to  follow  the  American  direct  inves- 
tor or  the  American  trading  company  or  exporter.  And  we  have 
found,  again,  in  Mexico  that  there  is  a  tremendous  amount  of  flow 
of  American  produced  goods,  the  financing  of  which  is  now  being 
done  by  American  banks  with  or  without  the  Export-Import  Bank. 

Senator  Sarbanes.  That's  the  point  we  pursued  with  the  pre- 
vious panel,  as  to  whether  our  companies  in  the  trade  and  goods 
and  services  sector  were  sort  of  handicapped  in  making  advances 
in  foreign  markets  by  the  unavailability  of  American  financial 
firms  to  be  present  in  the  same  markets.  Do  you  agree  with  that 
observation? 

Mr.  Price.  I  think  that  we  would  be  far  better  off  servicing  the 
American  exporters  if  we  had  full  open  access  to  the  markets. 

Mr.  Lackritz.  If  I  could  just  add  to  that.  Senator,  I  think  if  you 
think  about  finances  being  part  of  the  infrastructure  of  other  in- 
dustries that  get  out  and  have  exporting  manufactured  goods  or 
other  kinds  of  services,  I  think  having  that  infrastructure  helps  ad- 
vance the  exporting  industry  and  helps  to  expand  into  foreign  mar- 
kets. Without  having  that  tool,  it's  a  little  bit  like  not  having  a  full 
infrastructure  supporting  the  other  industry  in  those  foreign  mar- 
kets. 

Senator  Sarbanes.  Why  should  any  country  give  us  national 
treatment  if  they  look  around  and  see  that  countries  that  do  not 
give  us  national  treatment  nevertheless  gain  access  into  the  Amer- 
ican market  comparable  to  what  they've  gained?  I  mean,  I  assume 
you  might  say,  well,  they  want  to  play  bv  this  set  of  rules  and  they 
think  that's  what  makes  sense,  and  that  s  a  pretty  enlightened  way 
to  look  at  it. 

But  if  they  really  wanted  to  make  a  very  tough  calculation,  they 
could  say,  well,  look,  why  don't  we  do  like  country  X  is  doing.  We'll 
get  access  into  the  American  market  and  we  won't  g^ve  them  na- 
tional treatment  in  our  market,  and  other  countries  are  doing  that, 
and  continue  to  have  access  in  the  American  market.  Why  don't  we 
play  that  game? 
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Mr.  Lackritz.  Frankly,  Senator,  I  think  the  reason  that  they 
wouldn't  do  that  is  that  they  would  be  denying  access  of  their  own 
companies  and  their  own  industries  to  the  best  financial  services 
providers  in  the  world,  and  it  would  not  be  in  their  economic  inter- 
est. 

Now  from  the  standpoint  of  what  policy  choices  they  might  be 
making,  they  might  see  it  as  being  some  kind  of  tradeoff  where 
they  might  be  able  to  get  some  leverage  or  make  a  better  deter- 
mination. But  if  they  were  to  deny  access  to  our  firms  coming  into 
those  countries,  they  would  really  be  denying  access  to  the  best  fi- 
nancial services  providers  to  their  own  industries  and  their  own 
manufacturers  and  producers. 

Senator  Sarbanes.  Now  why  do  some  countries  do  that,  then? 
That's  a  good  response,  I  think,  but  why  does  a  country  then  do 
exactly  that?  And  I'm  not  talking  about  a  country  that's  just  sort 
of  starting  out  on  the  economic  path.  I'm  talking  about  the  coun- 
tries that  are  very  far  along,  very  powerful  economies,  very  signifi- 
cant economic  players  on  the  world  scene? 

Mr.  Lackritz.  I'm  merely  speculating,  but  I  suspect  the  cultural 
differences,  the  forces  of  nationalism,  and  other  types  of  forces  that 
enter  into  the  political  discussion  may  be  responsible  for  that. 

Mr.  Fink.  I  suspect  they  have  a  policy  or  history  of  protecting  in- 
dustries and  not  promoting  the  interest  of  consumers.  Because  in 
areas  like  mutual  funds,  we  clearly  have  the  world's  first  class 
product,  but  some  countries  exclude  them  even  though  that's  non- 
beneficial  to  their  consumers.  They  obviously  think,  at  least  in  the 
short  run,  they're  protecting  their  industries,  which  are  archaic. 

Senator  Sarbanes.  Well,  now  let  me  take  it  a  step  further,  be- 
cause both  of  you  in  your  testimony  said,  or  made  this  point,  which 
I  thought  was  interesting. 

Marc,  you  said  that  foreign  financial  firms  in  our  market  which 
operate  in  closed  markets  at  home  actually  gain  competitive  advan- 
tages in  our  market  because  of  their  captive  customer  base  at 
home.  And  Matt,  you  said  foreign  financial  firms  operating  in  shel- 
tered markets  gain  resources  and  leverage  to  operate  in  our  mar- 
ket. So  now  let's  take  it  out  of  custom.  Let's  do  a  very  bald  calcula- 
tion of  self-interest. 

Why  don't  they  say,  well,  look,  as  long  as  we  get  away  with  this, 
so  to  speak,  we  have  a  sheltered  base  on  which  to  develop  our 
strength  which  serves  us  at  a  competitive  advantage  when  we  go 
into  this,  serves  us  as  an  advantage  when  we  go  into  this  competi- 
tive market.  Is  that  not  the  case? 

Mr.  Lackritz.  Except,  Senator,  I  think  that's  sort  of  a  partial 
analysis.  I  mean,  I  think  you're  just  looking  at  it  from  the  stand- 
point of  the  financial  services  piece  of  it.  I  think  they  can  get  away 
with  what  you're  talking  about  unless  or  until  their  own  companies 
say,  wait  a  second  here,  we're  not  getting  the  lowest  cost  of  capital 
that  we  could  be  getting,  for  example,  if  we  had  access  to  American 
banks  or  American  securities  firms  or  American  insurance  firms  or 
mutual  funds,  whatever  it  happens  to  be. 

And  when  their  own  companies  and  their  own  entrepreneurs  find 
that  they're  really  not  getting  the  lowest  cost  of  capital  and  their 
economy  is  not,  you  know,  growing  as  efficiently  or  as  rapidly  as 


31 

they  want,  it  seems  to  me  that  that  poHcy  becomes  ultimately  self- 
defeating  for  them. 

Mr.  Fink.  Well  ultimately,  but  it's  a  long-run  kind  of  issue.  It's 
clearly  what's  going  on  now  where  they're  running  inefficient  in- 
dustries at  home,  protecting  them  from  efficient  foreign  competi- 
tion, and  getting  the  inherent  subsidy  being  able  to  export  with  it. 
Marc  may  be  right.  In  the  long  run,  it  may  be  self-defeating,  but 
in  the  short  run,  we  know  countries  that  are  following  that  policy. 

Mr.  Verdier.  And  the  advantage  of  this  legislation  would  be  that 
it  would  perhaps  get  their  attention  a  little  more  quickly. 

Mr.  Price.  Mr.  Chairman,  I  think  President  Clinton  put  his  fin- 
ger right  on  it  in  the  speech  he  gave  in  Japan,  if  you  will,  over  the 
heads  of  the  Japanese  Government  and  ministries  to  the  people  on 
this  whole  point  about  consumerism  and  about  how  a  freer,  more 
open  market  would  in  fact  afford  more  opportunity  to  the  retail  fel- 
low or  woman,  and  not  just  the  corporate  one  of  whom  we've  been 
speaking. 

Senator  Sarbanes.  OK.  Well,  gentlemen,  thank  you  very  much. 
It's  been  a  very  helpful  panel.  We  appreciate  your  testimony. 

The  committee  stands  adjourned. 

[Whereupon,  at  11:55  a.m.,  Tuesday,  October  26,  1993,  the  com- 
mittee was  recessed,  subject  to  call  of  the  chair.] 

[Prepared  statements,  response  to  written  questions  and  addi- 
tional material  supplied  for  the  record  follow:] 
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PREPARED  STATEMEhfT  OF  SENATOR  ALFONSE  M.  D'AMATO 

I  want  to  commend  Chairman  Riegle  for  his  continued  leadership  in  sponsoring 
the  "Fair  Trade  in  Financial  Services  Act  of  1993"  and  for  calling  this  hearing.  I 
am  pleased  to  be  a  principal  co-sponsor  of  this  important  measure.  Senator  Riegle 
regrets  that  he  is  unable  to  be  here  this  morning.  In  his  absence,  he  has  asked  me 
to  announce  that  he  plans  to  mark-up  this  legislation  on  November  18. 

I  welcome  all  of  the  distinguished  witnesses  to  the  Conrniittee.  I  look  forward  to 
hearing  the  views  of  Representatives  Schumer,  Leach  and  Stark  who  have  intro- 
duced identical  legislation  in  the  House.  Distinguished  witnesses  from  the  Adminis- 
tration will  have  the  opportunity  this  morning  to  deliver  their  assessment  of  the 
trade  negotiations  and  discuss  the  Administration's  overall  trade  strategy.  Finally, 
representatives  from  the  banking,  mutual  fund  and  securities  industry  will  testify. 
I  want  to  extend  a  special  welcome  to  John  Reed,  Chairman  of  Citicorp  and  John 
R.  Price  of  Chemical  Bank. 

The  "Fair  Trade  in  Financial  Services  Act"  has  been  the  subject  of  considerable 
attention  by  the  Committee  and  the  Congress  in  recent  years.  The  Senate  has 
passed  similar  versions  of  the  bill  on  several  occasions.  Jurisdictional  problems  in 
the  House,  as  well  as  internal  feuding  among  key  departments  in  the  previous  Ad- 
ministration, have  prevented  its  enactment. 

I  strongly  believe  that  the  economic  interests  of  the  United  States  require  that 
we  enact  this  measure  and  do  so  without  delay.  As  several  of  the  Committee  mem- 
bers wrote  to  President  Clinton  in  July,  if  the  GATT  text  is  approved  in  its  current 
form,  we  risk  leaving  the  United  States  almost  defenseless  against  discriminatory 
trade  practices  by  certain  countries  that  are  aimed  directly  at  our  financial  services 
sector. 

As  the  Treasury  Department  has  concluded  in  several  "national  treatment"  stud- 
ies, many  foreign  countries  do  not  provide  United  States  financial  institutions  the 
same  equality  of  competitive  opportunity  that  our  government  accords  foreign  finan- 
cial institutions  in  our  markets.  The  proposed  GATT  Dunkel  text  on  financial  serv- 
ices would  allow  these  same  countries  to  continue  to  close  their  markets  to  U.S. 
firms  and,  at  the  same  time,  require  the  U.S.  to  keep  our  markets  open  for  foreign 
competitors.  For  the  U.S.,  this  a  lose-lose  proposition. 

The  Tair  Trade  in  Financial  Services  Act"  embodies  a  reasonable  approach — per- 
haps too  reasonable — to  the  intractable  problem  of  achieving  competitive  fairness  for 
U.S.  financial  firms  in  foreign  countries.  I  believe  this  bill  wUl  facilitate  the  efforts 
of  our  trade  negotiators  to  open  foreign  markets  to  U.S.  financial  institutions.  Our 
trade  policy  should  be  aimed  at  opening  foreign  financial  markets  for  U.S.  business. 
This  bill  wiU  enhance  the  authority  of  our  negotiators  to  accomplish  this  goal  pri- 
marily through  negotiations,  while  providing  assurance  that  we  will  retain  the  stat- 
utory authority  to  make  certain  that  the  principles  of  fairness  and  reciprocity  are 
honored  by  our  trading  partners  and  enforceable  by  our  government. 

I  am  hopeful  the  Administration  will  support  this  bill  and  cooperate  in  its  prompt 
passage.  Only  by  collaborating  across  all  agencies  of  our  government  involved  with 
trade  can  we  succeed  in  eliminating  the  discrimination  many  countries  practice 
against  U.S.  firms,  especially  in  the  financial  services  area. 


PREPARED  STATEMENT  OF  SENATOR  DONALD  W.  RIEGLE,  JR. 

At  today's  hearing  the  Committee  will  hear  testimony  on  S.  1527,  the  Fair  Trade 
in  Financial  Services  Act  of  1993.  Senator  D'Amato  and  I  introduced  this  bill  on  Oc- 
tober 7,  1993,  along  with  a  majority  of  the  Members  of  our  Committee,  namely  Sen- 
ators Bryan,  Kerry,  Domenici,  Sasser,  Shelby,  Campbell,  Boxer,  Murray  and  Sar- 
banes.  It  is  identical  to — H.R.  3248,  a  bill  that  was  introduced  that  same  day  in  the 
House,  also  on  a  bipartisan  basis,  by  Congressman  Schumer,  Leach  and  Stark — two 
of  whom  we  will  hear  from  this  morning. 

The  Fair  Trade  in  Financial  Services  Act,  versions  of  which  have  previously 

f)assed  both  in  the  Senate  and  the  House,  is  designed  to  give  U.S.  negotiators  new 
everage  to  obtain  the  same  equality  of  competitive  opportunity  for  U.S.  financial 
firms  operating  in  foreign  markets  that  we  extend  to  foreign  firms  in  our  market. 
It  permits,  but  does  not  require,  U.S.  regulatory  authorities,  with  the  concurrence 
of  the  Treasury  Secretary,  to  limit  the  entry  or  expansion  in  the  U.S.  of  foreign 
firms  from  countries  that  discriminate  against  U.S.  firms.  It  is  fully  consistent  with 
the  Administration's  trade  policy  as  described  by  President  Chnton  in  February, 
namely: 


33 

"It  will  say  to  our  trade  partners  that  we  value  their  business,  but  none  of  us 
should  expect  something  for  nothing.  We  will  continue  to  welcome  foreign  produc- 
tion and  services  into  our  markets,  but  insist  that  our  products  and  services  be 
able  to  enter  theirs  on  equal  terms." 

This  is  the  principle  on  which  the  Fair  Trade  in  Financial  Services  Act  is  based. 
Its  message  to  foreign  countries  that  discriminate  against  our  financial  firms  is  that 
your  firms  are  welcome  in  our  market,  but  our  government  will  no  longer  tolerate 
discrimination  against  our  firms  in  entering  and  operating  in  your  markets. 

The  inability  of  our  banks  to  enter  foreign  markets  has  imjwrtant  conseauences 
for  our  export  industries.  Home-country  banks  are  essential  partners  in  industrial 
firms'  attempts  to  expand  overseas  trade  and  investment.  We  must  be  concerned 
then  that  our  financial  institutions  are  getting  a  fair  chance  to  compete  in  foreign 
markets  where  they  can  aid  other  U.S.  exporters.  It  is  important  to  remember,  too, 
that  the  financial  services  arena  is  much  broader  than  just  the  banking  sector. 
American  securities  firms  and  investment  advisers  are  truly  world  leaders.  They  are 
aggressive  in  pursuing  new  markets,  far  out  front  in  creating  new  products,  and 
major  generators  of  profits  that  come  home  to  the  U.S.  In  many  foreign  markets, 
these  institutions  face  barriers  equal  to  or  greater  than  those  faced  by  banks. 

U.S.  officials  have  been  negotiating  with  Japan  for  over  10  years  to  achieve  a  level 
playing  field  for  our  financial  firms.  Progress  has  been  painfiallv  slow.  The  impor- 
tance of  opening  this  sector  to  U.S.  participation  in  Japan  was  highli^ted  in  July 
when  it  was  made  a  prominent  objective  in  the  new  bilateral  trade  negotiating 
framework  agreed  to  by  President  Clinton  and  Prime  Minister  Miyazawa.  The  Fair 
Trade  Act  is  designed  to  give  our  negotiators  new  leverage  needed  to  achieve  our 
objectives  in  those  trade  talks. 

In  our  negotiations  on  financial  services  in  the  GATT  Round  we  find  foreign  coun- 
tries with  closed  financial  markets  unwilling  to  grant  us  access  because  they  al- 
ready enjoy  complete  freedom  of  access  to  our  maricets.  We  lack  leverage  to  obtain 
our  objectives.  As  a  result,  none  of  the  major  goals  the  United  States  originally 
sought  in  financial  services  in  the  Uruguay  Round  are  achieved  in  the  current  draft 
Duakel  text.  Senators  D'Amato,  Sasser  and  I  wrote  to  President  Clinton  in  July  urg- 
ing him  not  to  sign  a  GATT  Agreement  that  "locks"  our  market  open  while  losing 
the  authority  to  pursue  bilateral  negotiations  with  countries  that  discriminate 
against  our  firms.  Enactment  of  S.  1527  will  help  convince  other  GATT  nations  to 
be  more  forthcoming  in  the  current  talks. 

Senator  D'Amato  joined  me  in  introducing  the  original  Fair  Trade  in  Financial 
Services  Act  in  1990  and  I  am  pleased  he  is  the  principal  cosponsor  of  today's  bill. 
I  am  also  delighted  that  Congressmen  Schumer  and  Leach  introduced  an  identical 
biU  on  the  House  side  and  are  here  to  testify  today.  My  former  colleagues  Senator 
Gam  and  Heinz  worked  with  me  in  the  past  to  get  Fair  Trade  in  Financial  Services 
enacted  into  law.  One  of  the  reasons  we  were  not  able  to  achieve  that  goal  was  be- 
cause of  turf  battles  among  the  Executive  Branch  agencies.  I  am  thus  delighted  that 
we  have  a  unified  Administration  position  in  favor  of  Fair  Trade  that  will  be  pre- 
sented by  Dr.  Tyson,  Chair  of  the  Council  of  Economic  Advisers,  Under  Secretary 
Summers,  and  Deputy  U.S.  Trade  Representative  Yerxa. 

I  am  also  pleased  that  the  Securities  Industry  Association,  the  American  Bankers 
Association,  the  Bankers  Association  for  Foreign  Trade  and  the  Coalition  of  Service 
Industries  have  joined  the  Investment  Company  Institute  and  the  Independent 
Bankers  Association  in  supporting  the  bill. 

We  want  to  get  this  bill  enacted  in  this  Congress.  I  have  thus  scheduled  a  mark- 
up on  it  for  November  18.  We  will  work  with  the  Administration  and  our  other  wit- 
nesses in  fine  tuning  the  bill  prior  to  that  date. 


PREPARED  STATEMENT  OF  SENATOR  JIM  SASSER 

Thank  you  Mr.  Chairman,  and  I  too  want  to  welcome  our  witnesses  to  this  very 
important  and  timely  hearing. 

I  am  pleased  to  join  with  you,  Mr.  Chairman  and  with  the  distinguished  Ranking 
Minority  Member  of  the  Committee,  Senator  D'Amato,  as  an  original  cosponsor  oi 
the  Fair  Trade  in  Financial  Services  Act  of  1993. 

In  one  of  those  rare,  but  always  welcome  demonstrations  of  bipartisanship  and 
unity,  this  bill  not  only  has  backing  from  both  sides  of  the  aisle  in  the  House  and 
Senate,  but  from  the  Administration  as  well. 

The  strong  bipartisan  show  of  support  and  unity  indicates  the  seriousness  of  the 
problem  and  the  importance  we  attach  to  it.  Lest  there  are  any  lingering  doubts, 
we  mean  business  about  passing  this  bill. 
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Mr.  Chairman,  unfortunately,  the  spotlight  on  the  North  American  Free  Trade 
Agreement  has  pushed  offstage  many  other  vital  trade  issues.  It's  time  they  were 
brought  out  of  the  shadows  and  acted  upon. 

One  of  the  highest  priority  trade  issues  confronting  the  Administration  and  Con- 
gress, is  opening  foreign  markets  to  U.S.  companies.  I  am  particularly  concerned 
about  fair  trade  for  U.S.  financial  services  and  institutions.  The  key  word  here  is 
"fair."  For  years,  the  United  States  has  granted  foreign  financial  institutions  the 
same  competitive  opportunities  that  domestic  institutions  enjoy. 

Some  nations  have  repaid  us  in  kindness  and  open  markets.  Other  countries  find 
it  difficult  to  reciprocate.  Numerous  administrative  hurdles  are  placed  in  the  path 
of  U.S.  institutions  seeking  access  to  foreign  markets.  The  so-called  two-way  street 
has  a  roadblock  at  one  end  and  U.S.  firms  can't  even  get  to  the  maricet  to  compete. 

Cajoling  and  negotiations  have  been  less  than  successful  in  opening  these  mar- 
kets. This  bill  gives  the  Secretary  of  the  Treasury  some  badly  needed  leverage — 
some  additional  arrows  in  his  quill — to  open  these  markets  abroad.  And  I  am  sure 
the  Secretary  will  not  be  timid  to  use  these  new  powers. 

Mr.  Chairman,  in  conclusion,  I  commend  the  Administration  for  presenting  a  uni- 
fied front  and  coherent  approach  to  this  troubling  issue.  I  look  forward  to  hearing 
from  our  witnesses,  and  I  thank  you  for  getting  us  all  started  at  the  same  time  and 
in  the  right  direction  toward  passing  this  bill. 


PREPARED  STATEMENT  OF  REPRESENTATIVE  CHARLES  E.  SCHUMER 

Thank  you  Chairman  Riegle  and  Members  of  the  Committee  for  holding  this  hear- 
ing on  the  Fair  Trade  in  Financial  Services  Act.  Senator  Riegle,  we  have  worked 
together  on  this  issue  for  a  number  of  years,  and  it  has  been  an  uphill  battle.  Now 
we  have  the  Administration's  unified  support  for  the  first  time  ever,  and  the  pros- 
pects for  this  bill  have  never  been  brighter.  You  deserve  a  great  deal  of  credit  for 
fighting  for  fair  trade  and  for  pushing  this  legislation  before  it  was  popular. 

fve  enjoyed  working  with  you  on  this  and  other  banking  issues,  and  I  know  you 
wiU  be  missed  here,  in  what  we  Representatives  call  the  "other  body." 

As  you  know,  I  have  introduced  identical  legislation  in  the  House  with  Represent- 
atives Jim  Leach  and  Pete  Stark.  So  we  really  have  a  bipartisan  effort  in  the  House 
and  Senate  to  solve  one  of  our  most  pressing  trade  problems — the  continued  unfair 
treatment,  either  by  de  facto  or  de  jure  means,  of  U.S.  financial  institutions  in  for- 
eign markets. 

Let  me  add  that  I  am  pleased  that  U.S.  negotiators  are  woriting  to  secure  a  new 
and  balanced  trade  arrangement  with  Japan.  But  I  remain  unconvinced  that  these 
negotiations,  which  began  last  June,  will  bring  about  the  fundamental  change  nec- 
essary in  the  United  States-Japan  economic  relationship.  And  while  I  commend  the 
Administration  for  identifying  financial  services  as  a  top  priority  in  these  bilateral 
trade  negotiations,  we  may  be  disappointed  in  this  outcome  as  veil. 

As  United  States  and  Japanese  negotiators  work  to  secure  what  we  all  hope  will 
be  a  new  and  more  open  trade  relationship  between  the  two  countries,  we  have 
today  in  financial  services,  one  of  the  archetypical  examples  of  why  our  trade  rela- 
tions with  Japan  are  so  sour. 

U.S.  financial  services  firms,  an  industry  sector  where  the  U.S.  is  indisputably 
without  peer,  are  virtually  locked  out  of  the  Japanese  market.  In  the  meantime, 
Japanese  banks  hold  nearly  25  percent  of  total  banking  assets  in  California,  and 
nearly  15  percent  of  total  banking  assets  throughout  the  U.S. 

How  is  that  possible?  It  is  possible  because  the  U.S.  has  insisted  on  playing  fair 
with  its  trading  partners  on  U.S.  soil,  but  has  consistently  let  foreign  countries  close 
their  markets  to  our  firms  overseas.  Japan  is,  once  again,  the  country  that  has  ben- 
efited the  most  by  our  unique  sense  of  fair  play. 

As  is  the  case  with  many  other  products  like  supercomputers  and  agricultural 
goods,  when  the  Americans  produce  something  that  is  better,  bore  efficient,  more 
competitive,  and  less  expensive  than  in  Japan,  we  are  shut  out  of  the  market  until 
Japan  can  catch  up.  In  no  case  has  this  pattern  of  unfair  treatment  been  more  clear 
than  in  financial  services. 

Japan  has  a  long  history  of  denying  access  to  U.S.  banks  and  securities  firms.  De- 
spite the  tremendous  success  by  our  financial  institutions  in  any  other  foreign  mar- 
ket with  a  level  playing  field,  Japan's  protectionist  policies  have  kept  our  maricet 
share  to  less  than  1  percent  in  the  fields  of  banking,  corporate  bonds,  mutual  funds, 
equity  securities,  and  pension  funds. 


35 

The  Fair  Trade  in  Financial  Services  Act  is  a  tough  but  fair  bill  which  will  permit 
U.S.  regulators  to  retaliate  against  financial  institutions  of  foreign  nations  that  un- 
fairly exclude  U.S.  banking,  securities,  or  investment  firms. 

If  past  experience  is  any  indication,  the  only  way  to  deter  Japan  from  such  protec- 
tionism is  to  threaten  retaliation.  Until  the  late-1980's,  for  instance,  United  States 
dealers  were  almost  completely  excluded  from  Japan's  primary  market  in  govern- 
ment securities,  by  means  of  both  legal  and  informal  barriers.  In  1988,  Congress  re- 
sponded by  adopting  amendments  I  offered  to  the  trade  bill,  threatening  to  exclude 
Japanese  firms  from  our  government  auctions  unless  they  opened  theirs.  Virtually 
overnight,  Japan  liberalized  its  policies,  and  by  1992,  U.S.  securities  dealers  held 
11.3  percent  of  the  market. 

The  Fair  Trade  in  Financial  Services  Act  uses  the  same  successfiil  national  treat- 
ment formula  that  worked  so  well  in  1988.  And  if  we  are  serious  about  reducing 
our  $55  billion  annual  trade  imbalance  with  Japan,  this  bill  could  lead  us  a  long 
way  in  the  right  direction. 

Both  Japan  and  the  United  States  would  do  well  to  observe  the  theory  of  com- 
parative advantage,  outlined  by  economist  David  Ricardo  almost  200  years  ago:  All 
nations  are  better  off  if  they  produce  what  they  produce  best  and  purchase  the  rest 
from  abroad.  While  Japan  perennially  espouses  this  philosophy,  it's  about  time  they 
apply  it  to  their  own  financial  services. 

Congressman  Schumer  (D-NY)  is  a  senior  member  of  the  House  Banking  Commit- 
tee. 


STATEMENT  OF  REPRESENTATIVE  JAMES  A.  LEACH 

I  am  honored  to  join  my  colleague,  Charles  Schumer,  to  comment  on  the  "Fair 
Trade  in  Financial  Services  Act  of  1993" — legislation  which  was  introduced  in  the 
House  of  Representatives  as  H.R.  3248  by  Rep.  Schumer,  Rep.  Stark  and  myself  and 
in  the  Senate  as  S.  1527  by  a  majority  of  this  Committee,  including  the  respected 
Chairman  and  Ranking  Republican.  This  legislation  is  designed  to  open  up  foreign 
financial  services  markets  to  U.S.  banks  and  securities  firms. 

WhUe  not  without  blemish,  I  think  that  we  can  boast  that  the  U.S.  has  the  most 
open,  honest,  and  efTicient  banking  and  securities  industries  in  the  world.  These  at- 
tributes have  made  the  U.S.  a  net  exporter  of  financial  products.  Because  of  past 
U.S.  leadership,  the  financial  markets  in  many  other  countries  are  also  becoming 
more  open  and  accessible.  However,  problems  still  exist  in  certain  foreign  markets 
with  U.S.  commercial  and  investment  banks  still  being  discriminated  against. 

In  the  most  recent  National  Treatment  Study  prepared  by  the  Treasury  Depart- 
ment, Brazil,  Korea,  India  and  Taiwan  and  many  others  were  specifically  cited  as 
not  providing  national  treatment  to  United  States  financial  firms.  One  of  our  most 
important  trading  parties,  Japan,  was  also  cited  as  being  relatively  closed  to  United 
States  banks  and  securities  firms  despite  more  than  a  decade  of  bilateral  negotia- 
tions on  market  access.  Hence,  Congress  has  little  alternative  except  to  enact  this 
legislation. 

H.R.  3428  and  S.  1527  is  patterned  after  the  Primary  Dealers  Act  of  1988,  which 
became  part  of  the  1988  Trade  Act.  This  act  successfully  has  gained  U.S.  financial 
firms  access  to  the  government  securities  markets  in  other  countries.  These  bills  in- 
corporate into  the  International  Banking  Act  the  concept  of  reciprocal  national 
treatment — that  the  U.S.  will  give  equal  treatment  to  a  foreign  bank  if  that  bank's 
home  country  gives  equal  treatment  to  U.S.  banks.  Reciprocal  national  treatment 
is  also  made  part  of  U.S.  securities  law. 

Under  H.R.  3428  and  S.  1527,  bank  regulators  or  the  SEC,  in  consultation  with 
the  Secretary  of  the  Treasury,  would  be  allowed  to  sanction  a  foreign  financial  firm 
doing  business  in  the  U.S.  ii  the  foreign  firm's  home  country  does  not  provide  effec- 
tive national  treatment  to  U.S.  banks  and  securities  firms — the  same  competitive 
opportunities.  Before  sanctions  are  imposed,  the  Secretary  of  Treasury  is  required 
to  identify  which  countries  are  not  providing  national  treatment  to  U.S.  financial 
firms;  determine  whether  the  denial  is  causing  significant  impact  to  U.S.  firms;  and 
begin  negotiations  with  the  offending  countries. 

With  regard  to  foreign  trade,  it  is  my  belief  that  his  fences  do  not  make  good 
neighbors.  One  of  the  lessons  of  the  1930's  was  that  trade  barriers  lengthened  and 
deepened  the  Great  Depression.  By  reverse  logic,  in  recessionary  times,  promoting 
policies  which  impel  the  growth  of  international  trade  is  likely  to  serve  as  an  eco- 
nomic stimulant.  That  is  why  I  am  a  strong  proponent  of  NAFTA  and  the  Uruguay 
Round  on  the  General  Agreement  on  Tariffs  and  Trade. 
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In  proposing  this  legislation,  it  is  not  the  intent  to  impose  trade  barriers  in  the 
U.S.  financial  services  market.  Instead,  it  is  to  add  another  arrow  to  the  quiver  of 
our  trade  negotiator  in  bilateral  and  multilateral  efforts  to  effectuate  the  principle 
of  equal  treatment  for  U.S.  financial  firms,  thereby  lowering  trade  barriers  throu^- 
out  the  financial  services  world. 

Mr.  Chairman,  through  your  leadership  similar  legislation  has  passed  the  Senate 
a  number  of  times  in  a  number  of  Congresses.  Unfortunately,  last  Congress  jurisdic- 
tional battles  among  Committees  thwarted  ftill  consideration  of  this  measure  in  the 
House.  It  is  my  understanding  that  the  new  Administration  supports  Fair  Trade  in 
Financial  Services  legislation  and  views  it  as  complementary  to  its  ongoing  multilat- 
eral and  bilateral  negotiations.  The  Administration's  sympathetic  support  for  this 
approach  greatly  increases  the  chance  of  House  consideration  in  this  Congress.  I 
commend  it  for  its  good  judgment  and  you,  Mr.  Chairman,  for  your  perseverance. 

In  closing,  Mr.  Chairman,  I  look  forward  to  working  with  you  on  this  bill  and 
thank  you  for  the  opportunity  to  address  this  panel. 


STATEMENT  OF  THE  HONORABLE  LAWRENCE  H.  SUMMERS 
Under  Secretary  for  International  Affairs,  U.S.  Treasury  Department 

Fair  Trade  in  Financial  Services 

I  am  pleased  to  have  this  opportunity  to  testify  on  S.  1527,  the  Fair  Trade  in  Fi- 
nancial Services  Act  of  1993.  Secretary  Bentsen  asserted  in  his  confirmation  hearing 
that,  'The  touchstone  of  our  policy,  including  in  international  negotiations  on  finan- 
cial services,  is  that  we  must  demand  reciprocity."  He  added  that  he  would  "be 
pleased  to  take  a  close  look  at  the  Fair  Trade  legislation  and  worit  with  its  support- 
ers on  an  appropriate  policy."  I  am  here  today  in  an  effort  to  carry  out  that  commit- 
ment. 

We  in  the  Administration  appreciate  the  efforts  by  the  sponsors  of  this  biU  and 
this  Committee  to  provide  the  means  to  secure  national  treatment  and  eauality  of 
competitive  opportunity  abroad  for  U.S.  financial  institutions.  We  believe  this  legis- 
lation wUl  give  U.S.  negotiators  the  same  leverage  available  to  their  counterparts 
in  most  major  industrial  countries.  The  Administration  supports  the  objectives  of 
S.  1527  and  will  work  closely  with  the  Congress  to  iron  out  final  details  and  obtain 
passage  as  soon  as  possible. 

Why  Do  We  Support  Fair  Trade  in  Financial  Services  Legislation? 

We  support  this  legislation  because  we  want  to  open  foreign  markets  and  enable 
U.S.  financial  firms  to  compete  in  those  markets,  just  as  foreign  firms  are  able  to 
do  here  in  the  U.S.  This  falls  in  line  with  a  broader  objective  of  the  Administration 
to  improve  the  U.S.  economy  by  increasing  U.S.  exports  of  goods  and  services.  As 
President  Clinton  indicated  early  in  the  Administration,  we  must  "compete  not  re- 
treat." 

To  compete,  we  need  the  tools  to  make  the  competition  a  fair  one.  Improved  nego- 
tiating leverage  through  S.  1527  is  important  because  U.S.  financial  services  firms 
comprise  an  increasingly  important  component  of  the  U.S.  economy,  because  our  fi- 
nancial institutions  need  to  compete  in  the  markets  of  their  major  competitors  if 
they  are  to  remain  competitive  at  home,  and  because  moral  suasion  has  not  proven 
a  sufficiently  effective  tool  in  inducing  countries  to  liberalize.  Our  financial  services 
firms  are  world  class  innovators:  they  will  succeed  when  they  are  given  the  oppor- 
tunity to  compete.  The  specific  negotiating  leverage  we  seek  is  the  following: 

•  Incentives  for  improved  Uruguay  Round  commitments  by  a  core  of  roughly  a 
dozen  important  emerging  market  countries  and  Japan,  whose  current  proposals 
for  market  liberalization  are  simply  insufficient.  I'll  speak  more  on  that  in  a  few 
minutes. 

•  Authority  to  retaliate  against  objectionable  foreign  practices  which  violate  inter- 
national obligations.  This  authority  must  be  more  flexible  than  existing  tools  and, 
thus,  more  appropriate  to  financial  services  where  safety  and  soundness  concerns 
and  potential  international  "spillover"  effects  involve  unique  considerations. 

•  Leverage  in  future  negotiations  with  countries  whose  financial  services  markets 
are  relatively  closed  to  foreign  participation  and  which  do  not  make  adequate 
market  opening  commitments  in  the  Uruguay  Round.  We  would  have  the  tools 
necessary  to  negotiate  effectively  with  these  "free  riders"  which  seek  to  benefit 
from  international  agreements  without  undertaking  the  responsibilities  of  main- 
taining an  open  international  financial  system. 


37 

Fd  like  to  spend  a  few  minutes  explaining  our  current  strategy  in  the  Uruguay 
Round.  Our  objective  in  the  negotiations  is  an  agreement  that  contains  obligations 
to  provide  national  treatment  and  most  favored  nation  treatment  in  the  financial 
sector.  We  want  an  agreement  that  achieves  sufficient  bberalization  to  justify  ac- 
cepting a  Uruguay  Round  MFN  obligation. 

The  offers  from  many  of  the  participants  in  the  negotiations  are  not  sufficient  to 
meet  our  objectives.  Standstill  commitments  that  lock  in  existing  protection  are  not 
a  sufficient  oasis  for  a  satisfactory  agreement  in  financial  services.  We  cannot  jus- 
tify committing  to  lock  our  markets  oj)en  without  comparable  commitments  from 
others.  We  have  therefore  taken  the  position  that  the  U.S.  will  maintain  an  MFN 
exemption  unless  or  until  we  are  able  to  negotiate  adequate  commitments  from 
other  countries. 

We  are  prepared  to  narrow  the  scope  of  our  MFN  exemption  in  order  to  provide 
substantial  commitments  on  access  and  national  treatment  to  all  countries.  We  wiU 
guarantee  existing  operations  of  all  finns  now  in  the  United  States  and  provide 
entry  to  those  not  already  here. 

Also,  we  are  prepared  to  improve  our  conmiitments  and  provide  a  higher  level  of 
benefits  to  countries  that  are  already  open  or  will  commit  to  full  liberalization  with- 
in a  reasonable  transition  period.  To  tnese  countries,  we  would  provide  additional 
commitments  on  expansion  and  new  powers. 

We  consider  Fair  Trade  in  Financial  Services  legislation  as  an  essential  com- 
plement to  our  Uruguay  Round  strategy. 

To  help  unblock  the  logjam  in  Geneva,  we  are  sending  a  team  of  high  level  offi- 
cials to  several  kev  emerging  markets  during  the  first  week  of  November.  The  Euro- 
pean Community  has  agreed  to  do  the  same  over  the  next  few  weeks. 

We  believe  this  strategy  will  do  two  things.  First,  it  will  lever  additional  commit- 
ments between  now  and  the  end  of  the  Round.  Second,  it  will  help  ensure  that  in 
the  event  we  fail  to  achieve  sufficient  progress  that  we  have  incentives  in  the  agree- 
ment to  encourage  other  countries  to  liberalize  in  the  future.  This  should  reassure 
those  who  are  concerned  that  we  may  lock  our  markets  open  with  no  reciprocal  com- 
mitments and  that  we  will  have  little  recourse  in  the  future  to  improve  the  situa- 
tion. 

Why  We  Need  A  Fair  Trade  in  Financial  Services  Statute 

The  fundamental  basis  of  Fair  Trade  in  Financial  Services  legislation  is  fairness. 
U.S.  financial  firms  face  two  challenges  when  they  look  abroad  for  markets  in  which 
to  compete.  First,  they  must  receive  the  right  to  establish,  and  second,  they  must 
obtain  the  right  of  national  treatment  and  equality  of  competitive  opportunity.  Un- 
fortunately, U.S.  financial  institutions — our  banks,  securities  firms,  investment 
managers,  and  non-bank  banks — which  are  major  players  in  some  international 
maikets,  have  had  little  or  no  success  in  clearing  both  hurdles  in  many  other  coun- 
tries. 

Our  firms  face  both  formal  and  informal  obstacles.  De  facto  barriers  often  exist, 
preventing  foreign  firms  from  full  participation  in  the  market,  even  when  there  are 
no  legal  barriers  to  access.  Some  countries  apply  discriminatory  restrictions  de- 
signed to  protect  domestic  institutions  under  the  guise  of  prudential  regulation.  We 
must  be  concerned  with  assuring  the  equality  ol  competitive  opportunity  for  U.S. 
firms  abroad  by  preventing  the  artful  use  of  informal  or  no ntrans parent  barriers. 

The  barriers  we  face  differ  widely  across  countries.  Most  developea  countries  with 
sophisticated  financial  markets  welcome  foreign  financial  firms  on  a  nondiscrim- 
inatoiy  basis,  have  made  strong  financial  services  commitments  in  the  Uruguay 
Round.,  and  would  not  fall  afoul  of  Fair  Trade  in  Financial  Services  legislation.  It 
is  worth  mentioning,  however,  that  21  OECD  countries  have  reciprocal  national 
treatment  provisions  for  trade  in  financial  services;  and,  the  numbers  have  in- 
creased despite  the  standstill  to  the  OECD  Code  of  Liberalization  in  Capital  Move- 
ments agreed  in  1986. 

In  the  emerging  markets  where  financial  liberalization  is  just  getting  underway, 
foreign  financial  institutions  still  face  explicit  barriers  to  entry  and  active  discrimi- 
nation. These  countries  are  the  primary  focus  of  our  efforts  in  the  Uruguay  Round. 
Many  have  largely  state-owned  financial  systems  and  still  restrict  a  broad  of  range 
of  capital  transactions,  but  the  door  is  beginning  to  open.  Many  of  the  newly  indus- 
trializing economies  of  Asia  and  Latin  America  fall  into  this  category. 

Let  me  give  you  just  a  few  examples  of  some  of  the  problems  our  financial  institu- 
tions face  in  seeking  access  and  competitive  opportunities  in  the  emerging  markets: 

•  In  Korea,  inadequate  access  to  local  currency  funding  sources  by  foreign  banks, 
tight  restrictions  on  offering  new  financial  products,  and  pervasive  foreign  ex- 
change and  capital  controls  severely  limit  U.S.  banks'  opportunities  for  expansion 
in  this  important  market. 
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•  In  Indonesia  there  are  serious  limitations  on  the  ability  to  establish  a  commercial 
presence,  including  a  requirement  to  establish  joint  ventures  with  Indonesian 
firms,  and  a  49  percent  equity  Umit  on  those  investments. 

•  The  Philippines  denies  national  treatment  to  banks  with  more  than  40  percent 
foreign  equity.  Among  other  restrictions  on  foreign  banks  are  limitations  on  the 
number  of  branches  they  may  have  and  prohibitions  on  establishing  additional 
branches  or  shifting  existing  ones. 

•  Taiwan,  while  not  yet  in  the  GATT,  engages  in  financial  policy  discussions  with 
Treasury.  At  present,  Taiwan  still  imposes  ceilings  on  banks'  foreign  exchange  li- 
abilities, particularly  by  limiting  capital  flows,  and  imposes  restrictions  on 
branching. 

•  Brazil's  current  legal  framework  presents  a  variety  of  problems.  There  are  con- 
stitutional prohibitions  on  foreign  investment.  Financial  institutions  may  not  hold 
private  issues  of  securities  in  their  portfolios  or  place  them.  Most  pension  funds 
are  in  the  public  sector  and  managed  by  public  sector  entities,  which  effectively 
excludes  foreign  institutions  from  a  major  role  in  the  sector. 

U.S.  financial  firms  have  interests  in  other  emerging  markets  as  well.  These  in- 
clude Malaysia,  India,  Egypt  and  a  number  of  other  Latin  American  countries. 

Japan  is  a  special  case;  it  falls  somewhere  between  the  industrial  and  the  newly 
emerging  countries.  Despite  almost  15  years  of  deregulation  and  liberalization,  for- 
eign firms  are  still  only  marginal  players,  excluded  explicitly  by  regulation  from  cer- 
tain types  of  business  and  by  more  informal  barriers  from  others. 

We  seek  to  level  the  playing  field  in  areas  where  U.S.  firms  have  a  strong  com- 
petitive advantage  but  are  now  constrained  from  exploiting  that  advantage.  In  both 
the  Uruguay  Round  and  the  United  States-Japan  framework  negotiations,  we  are 
seeking  sjjecific  commitments  that  will  enable  foreign  firms  to  compete  in  the  areas 
of  asset  management  and  securities — where  thev  are  way  ahead  of  domestic  Japa- 
nese firms  in  terms  of  experience,  innovation  and  efficiency. 

•  Over  80  percent  of  the  $900  billion  corporate  and  public  pension  fund  markets  are 
closed  to  discretionary  investment  advisers.  Moreover,  rules  on  how  these  assets 
must  be  invested  limit  the  ability  of  investment  advisers  to  mobilize  their  consid- 
erable skills  even  in  those  portions  of  the  market  open  to  them. 

•  In  the  securities  area,  U.S.  investment  banks  are  virtually  excluded  from  Japa- 
nese underwriting  by  a  combination  of  industry  practices  and  legal  and  regulatory 
barriers  hindering  the  development  of  a  viable  corporate  finance  market.  There 
are  constraints  on  distribution  of  securities  products,  who  can  issue  them  and  how 
they  can  be  structured.  Again,  innovative,  cutting  edge  U.S.  firms  cannot  exploit 
their  competitive  advantages. 

•  The  $450  billion  mutual  funds  market  in  Japan  has  only  a  handful  of  foreign  par- 
ticipants due  to  economic  barriers.  It  cost  30  times  more  to  establish  a  mutual 
fund  in  Japan  than  in  other  major  markets,  and  foreign  mutual  fund  manaeers 
must  market  their  products  through  Japanese  securities  firms,  which  are  their 
major  local  competitors. 

•  Restrictions  in  Japan's  foreign  exchange  regime  are,  despite  Japan's  large  exter- 
nal surplus,  the  most  comprenensive  ofthe  G-7  countries.  This  hamjjers  Jfapanese 
investors'  access  to  the  fuU  range  of  financial  products  offered  cross  border  in 
overseas  markets.  Once  again,  innovative  products  and  efficient  services  provided 
by  foreign  financial  institutions  are  effectively  shut  out  of  the  market. 

In  contrast  to  the  variety  of  obstacles  which  U.S.  firms  face  in  foreign  markets, 
the  U.S.  market  is  one  of  the  most  open  financial  markets  in  the  world.  Our  policy 
is  to  welcome  foreign  firms  and  once  they  are  established,  to  provide  them  national 
treatment  and  essentially  the  same  competitive  opportunities  as  U.S.  firms  in  simi- 
lar circumstances. 

In  the  U.S.  market,  more  than  700  ofTices  and  subsidiaries  of  foreign  banks  ac- 
count for  almost  a  quarter  ($850  billion)  of  the  total  assets  of  the  banking  system 
and  35  percent  of  business  loans.  We  benefit  from  this  liberal  regime  in  manv  ways, 
not  least  in  terms  of  the  estimated  300,000  direct  and  indirect  jobs  attributed  to  for- 
eign banks.  There  are  also  approximately  130  foreign-controlled  registered  broker- 
dealers  and  roughly  200  registered  foreign  investment  advisers  in  the  United  States. 

Discussion  of  S.  1527 

This  brings  me  to  S.  1527.  The  Administration  believes  that  Fair  Trade  in  Finan- 
cial Services  should  reflect  a  number  of  important  considerations  in  order  to  help 
achieve  our  international  strategy  of  opening  foreign  markets  while  retaining  the 
benefits  of  foreign  participation  in  the  U.S.  market. 

•  The  legislation  must  be  consistent  with  and  supportive  of  the  commitments  that 
are  undertaken  in  the  Uruguay  Round.  It  should  provide  protections  for  those 
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countries  which  have  committed  to  maintain  open  maritets  or  to  substantially  lib- 
eralize their  markets  within  a  reasonable  transition  period. 

•  Second,  existing  operations  of  foreign  financial  institutions  already  established  in 
the  United  States  should  be  grandfathered.  The  impact  of  this  legislation  should 
be  prospective  in  order  to  minimize  the  potential  disruption  to  our  market  and 
possible  retaliation. 

•  Third,  the  biU  must  provide  ample  discretion  for  negotiators,  rather  than  auto- 
matic triggers  tied  to  rigid  deadlmes.  Therefore,  any  sanctions  must  be  a  last  re- 
sort, not  an  opening  salvo. 

•  Fourth,  there  must  be  effective  provision  for  fiill  consultations  within  the  Execu- 
tive Branch  to  ensure  that  consideration  is  given  to  aU  implications  of  any  action. 
Most  importantly,  the  regulatory  authorities  must  be  fully  engaged  throughout 
the  process  to  ensure  that  the  interests  of  borrowers,  lenders,  investors  and  con- 
sumers are  considered. 

The  bill  goes  a  long  way  to  meeting  these  goals.  It  provides  a  careful,  step-by- 
step  approach  involving  analysis,  identification  and  determination  of  problem  coun- 
tries and  negotiation.  There  is  discretion  throu^out  the  process,  including  in  the 
application  oT  sanctions.  And,  provision  is  made  for  grandfathering  the  existing  op- 
erations of  firms  from  countries  that  meet  certain  criteria. 

There  are  two  key  areas,  however,  where  we  believe  some  improvements  can  be 
made  to  strengthen  the  overall  approach. 

•  We  believe  that  the  Secretary  of  the  Treasury,  not  the  regulatory  agencies,  should 
exercise  authority  to  impose  sanctions  in  accordance  with  the  specific  direction  of 
the  President,  if  any.  Application  of  the  discretion  in  this  bill  could  have  wide- 
ranging  implications  for  U.S.  economic  and  foreign  policies.  The  Secretary  of  the 
Treasury,  under  the  direction  of  the  President  and  in  consultation  with  other  Ex- 
ecutive Branch  agencies,  is  in  the  best  position  to  make  such  decisions. 

•  We  recommend  a  more  flexible  approach  to  grandfathering  that  would  cover  all 
foreign  financial  firms  already  established  in  the  U.S.  This  would  obviate  any 
need  to  rely  on  the  European  Community's  Second  Banking  Directive  as  the  cri- 
terion for  determining  access  to  our  market. 

Let  me  respond  to  some  of  the  concerns  raised  by  critics  of  Fair  Trade  in  Finan- 
cial Services.  First,  our  objective  is  to  open  foreign  markets  not  to  close  the  U.S. 
market.  Our  approach  is  designed  to  insure  that  we  continue  to  enjoy  the  benefits 
of  an  open  investment  regime  which  has  helped  make  U.S.  financial  markets  the 
most  liquid,  competitive  and  sophisticated  in  the  world. 

In  developing  a  new  approach,  we  have  sought  to  address  the  concerns  expressed 
by  some  that  reduced  access  to  our  market  could  hurt  consumers,  borrowers  and  in- 
vestors. However,  the  current  activities  of  all  existing  firms  will  be  protected  and 
countries  not  now  in  our  markets  wiU  be  provided  access.  In  addition,  we  will  guar- 
antee non-discriminatory  treatment  on  expansion  and  new  powers  to  those  countries 
with  open  markets  or  which  are  prepared  to  commit  to  liberalization  within  a  rea- 
sonable transition.  The  ability  to  expand  in  our  market  would  be  limited  only  to 
those  countries  that  fail  to  open  their  markets,  and  we  would  introduce  such  con- 
straints only  after  full  consideration  of  the  likely  impact  on  the  U.S.  economy. 

Some  have  also  raised  the  risk  of  counter  retaliation.  We  do  not  believe  the  risks 
are  significant.  Most  industrial  countries  will  be  protected  from  sanctions  and  clear- 
ly have  the  same  powers  being  provided  in  this  legislation.  The  scope  of  any  sanc- 
tions is  limited.  Moreover,  the  approach  we  are  pursuing  is  much  more  forthcoming 
and  positive  than  our  original  proposal  by  providing  very  substantial  commitments 
to  all  countries  regardless  of  their  degree  of"  openness.  Finally,  the  authority  in  the 
biU  will  be  consistent  with  our  GATT  obligations. 

Conclusion 

This  Administration  has  clearly  stated  its  objective  to  open  foreign  financial  mar- 
kets. Fair  Trade  in  Financial  Services  legislation  will  complement  our  efforts  multi- 
laterally,  bilaterally  and  regionally  to  gain  access  to  foreign  markets  on  the  basis 
of  national  treatment  and  equality  of  competitive  opportunity.  We  believe  that 
S.  1527  provides  the  basis  for  effective  legislation  and  will  work  with  this  Committee 
and  others  on  the  Hill  to  place  a  final  bill  on  the  President's  desk  as  soon  as  pos- 
sible. 


TESTIMONY  OF  AMBASSADOR  RUFUS  YERXA 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before  your  committee 
and  comment  on  the  proposed  Fair  Trade  in  Financial  Services  Act.  The  Office  of 
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the  U.S.  Trade  Representative  is  committed  to  expanding  market  access  for,  and  im- 
proving treatment  of,  our  very  competitive  banking  and  securities  firms  in  foreign 
countries  because  of  the  close  relationship  between  trade,  investment  and  finance. 
We  support  the  goal  of  the  Fair  Trade  in  Financial  Services  Act  because  it  is  the 
same  as  USTR's  objective. 

The  Administration  has  stated  that  our  trade  policy  must  be  part  of  a  coordinated 
and  integrated  economic  strategy,  oriented  toward  expanding  trade  through  market 
opening  measures  backed  by  the  rigorous  enforcement  of  U.S.  laws.  The  Administra- 
tion has  also  made  it  clear  that  we  expect  our  trading  partners  to  share  responsibil- 
ity for  maintaining  and  expanding  the  global  trading  system  to  a  degree  commensu- 
rate with  their  new  economic  strength.  This  legislation  will  be  useful  within  our 
overall  strategy  to  expand  trade. 

This  Act  complements  our  success  in  financial  services  in  the  North  American 
Free  Trade  Agreement  (the  NAFTA),  and  will  supplement  our  efforts  in  the  Uru- 
guay Round  of  Multilateral  Trade  Negotiations  in  the  GATT  and  the  Japan  Frame- 
work. The  expansion  of  trade  and  investment  requires  a  responsive  banking  and  se- 
curities market,  open  to  the  development  and  marketing  of  new  financial  instru- 
ments. Removal  of  trade  and  investment  barriers  without  removal  of  barriers  to 
U.S.  banks  and  securities  firms  will  limit  the  ability  of  all  U.S.  companies  to  com- 
pete in  the  world  market. 

The  NAFTA 

I  have  commented  on  the  benefits  of  the  NAFTA — frequently  in  the  last  few 
weeks.  But,  I  would  like  to  emphasize  them  again  today  because  I  believe  similar 
market  openings  and  investment  protections  need  to  be  achieved  for  our  firms  else- 
where in  the  world. 

NAFTA  will  open  new  markets  for  the  U.S.  services  firms  in  Canada  and  Mexico, 
where  U.S.  service  exports  are  already  large  and  growing — including  in  financial 
services.  The  NAFTA  establishes  high  standards  for  the  protection  of  investment 
also.  For  the  first  time  in  more  than  50  years,  U.S.  financial  firms  will  be  able  to 
establish  wholly-owned  companies  in  Mexico  with  the  same  initial  investment  as  re- 
quired for  Mexican-owned  firms.  U.S.  firms  will  be  able  to  operate  throughout  Mex- 
ico and  offer  the  same  range  of  services  as  similar  Mexican-owned  firms. 

Banks  will  be  permitted  to  establish  wholly-owned  subsidiaries  when  NAFTA  goes 
into  effect,  to  do  business  throughout  Mexico  and  engage  in  the  same  wide  range 
of  activities  as  Mexican  banks.  Furthermore,  U.S.  banks  will  be  allowed  to  obtain 
up  to  a  15  percent  market  share  during  a  short  transition  period  which  ends  on  Jan- 
uary 1,  2000.  After  the  expiration  of  the  transition  period,  individual  U.S.  banks  will 
be  able  to  acquire  small-  and  medium-sized  Mexican  banks. 

I  would  like  to  emphasize  that  NAFTA  will  strengthen  the  financial  position  of 
U.S.  banks  by  providing  them  the  opportunity  to  diversify  and  expand  their  activi- 
ties in  Mexico.  The  increased  ability  of  U.S.  financial  firms  to  service  their  American 
clients  operating  in  Mexico  will  faciUtate  U.S.  exports.  In  addition,  by  contributing 
to  the  strengthening  of  the  Mexican  economy,  U.S.  banks  will  help  boost  demand 
for  U.S.  goods.  The  end  result  is  more  and  better  paying  jobs  for  Americans. 

NAFTA  guarantees  that  Mexico  will  open  its  market  to  a  wide  range  of  financial 
services.  Tnese  services  include  those  that  are  viewed  as  essential  in  the  United 
States  (such  as  consumer  financing,  conmiercial  financing  and  mortgage  lending),  as 
well  as  those  provided  by  credit  card  companies  and  leasing  companies.  These  new 
markets  are  all  tremendous  opportunities  for  our  first-rate  financial  firms. 

The  Uruguay  Round  (GATS) 

Our  most  comprehensive  effort  to  expand  services  trade  is  the  Uruguay  Round  ne- 
gotiations. When  the  Round  began  in  1986,  services  was  characterized  as  a  "new 
issue."  This  "new  issue"  in  trade  negotiations  has  become  even  more  important  to 
the  Round  because  the  General  Agreement  on  Trade  in  Services  (GATS)  will  cover 
banking  and  securities. 

The  Round  continues  to  offer  the  best  opportunity  to  expand  markets  worldwide — 
the  primary  objective  of  the  United  States.  Virtually  all  services  are  included  in  the 
coverage  of  the  services  negotiations,  except  for  most  aspects  of  civil  aviation.  Bank- 
ing, securities,  insurance,  professional  services,  such  as  accounting  and  legal  serv- 
ices, telecommunications,  construction  and  tourism  are  all  part  of  the  services  nego- 
tiations. 

The  process  of  exchanging  market  access  and  national  treatment  commitments  is 
still  underway.  Approximately  70  countries  have  made  offers  and  are  participating 
in  the  negotiations.  The  level  of  commitments  countries  are  willing  to  undertake  has 
been  expanding  steadily.  We  continue  to  believe  it  possible  to  obtain  significant  com- 
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mitments  in  all  areas — including  banking  and  securities — ^by  the  December  15  dead- 
line. TT  O    1-       1  • 

However,  if  countries  are  unwilling  to  provide  national  treatment  to  U.S.  bankmg 
and  securities  firms,  they  should  not  expect  a  free  ride  in  the  United  States.  The 
Uruguay  Round  provides  our  trading  partners  the  best  opportunity  to  secure  the 
benefits  of  new  opportunities  and  future  liberalization  measures  in  the  U.S.  banking 
and  securities  markets. 

Japan 

Last  July,  President  Clinton  and  then-Prime  Minister  Miyazawa  signed  a  Frame- 
work for  consultations  with  Japan  that  calls  for  agreement  on  market-opening 
measures  in  several  areas,  incluoing  banking,  securities  and  insurance.  In  the  case 
of  insurance,  the  Framework  calls  for  agreement  by  early  1994,  and  in  financial 
services,  agreement  must  be  reached  by  July  1994.  Negotiations  in  these  two  areas 
are  now  actively  under  way. 

The  framework  is  structured  so  that  the  relevant  issues  within  each  sector  can 
be  clearly  identified,  prioritized,  and  quantified — by  assigning  measurable  quan- 
titative and  qualitative  parameters.  In  addition,  this  approach  permits  a  negotiating 
strategy  that  focuses  not  only  the  legal  and  regulatory  barriers  that  are  primarily 
responsible  for  inhibiting  the  level  of  openness  and  freedom  throughout  Japan's  fi- 
nancial markets,  but  also  the  economic  benefits  of  removing  those  barriers. 

U.S.  fmancial  services  firms  face  a  long  list  of  barriers  in  the  Japanese  market, 
including  non-transparent  regulation  and  direct  and  indirect  restrictions  on  their 
ability  to  innovate  and  expand  the  provision  of  services  for  which  they  are  global 
competitive  leaders.  In  some  cases,  regulatory  barriers  are  reinforced  by  anti- 
competitive business  practices  among  Japanese  firms. 

The  Japanese  financial  services  markets  are  in  most  cases  the  second-largest,  and 
in  some  cases — such  as  life  insurance — the  largest  in  the  world.  Effective  access  to 
these  markets  is  very  important  for  the  ability  of  U.S.  financial  services  firms  to 
expand  and  remain  competitive  worldwide.  Also,  increasing  United  States  financial 
services  firms'  access  to  Japan  will  help  expand  market  access  for  other  United 
States  services  and  manufacturing  companies.  For  this  reason,  we  place  great  im- 
portance on  the  Framework  financial  services  consultations. 

The  Fair  Trade  in  Financial  Services  Act  supports  our  efforts  under  the  Frame- 
work. The  U.S.  financial  services  market  is  the  most  open  and  transparent  in  the 
world,  and  we  prefer  to  seek  such  openness  in  markets  abroad.  However,  as  the  sec- 
ond largest  economy  in  the  world,  Japan  must  be  aware  that  if  it  is  not  willing  to 
provide  greater  openness  and  transparency  for  United  States  firms,  Japanese  com- 
panies will  not  be  able  to  count  on  Full  and  open  access  in  the  United  States  finan- 
cial services  market. 

Conclusion 

As  the  examples  given  above  show,  the  Administration  intends  to  use  eveir  oppor- 
tunity availabfe,  bilaterally  or  multilaterally,  to  ensure  that  U.S.  banks  and  securi- 
ties firms  can  continue  to  be  innovative  and  competitive  worldwide.  At  the  same 
time,  however,  the  open  market  of  the  United  States  is  not  "free"  and  we  expect 
"fair"  treatment  of  our  banking  and  securities  firms  overseas.  The  aim  of  this  legis- 
lation is  to  provide  an  effective  response  if  our  trading  partners  fail  to  guarantee 
that  U.S.  financial  services  providers  will  be  treated  fairly.  We  believe  it  possible 
to  develop  mutually  satisfactory  language  which  wUl  enable  us  to  secure  market  ac- 
cess and  better  treatment  for  our  financial  service  providers  abroad.  We  look  for- 
ward to  working  with  your  Committee. 


STATEMENT  OF  JOHN  S.  REED 
Chairman  and  Chief  Executive  Officer,  CmcoRP/CiriBANK 

ON  BEHALF  OF  THE  COALITION  OF  SERVICE  INDUSTRIES,  INC. 

Mr.  Chairman  and  distinguished  Members  of  the  Committee: 

I  commend  you  for  holding  this  hearing  on  U.S.  policy  to  encourage  the  lowering 
of  discriminatory  barriers  overseas  which  restrict  U.S.  financial  firms'  access  to  for- 
eign markets.  Opening  financial  and  other  markets  are  important  objectives  for  the 
United  States.  I  am  also  convinced  that  lowering  trade  barriers  will  serve  other 
countries'  true  economic  interests,  as  well. 

It  is  true  that,  while  we  have  long  shared  this  objective,  we  have  had  concerns 
about  the  most  effective  means  to  achieve  it.  We  have  sought  ways  of  gaining  great- 
er market  access  in  major  emerging  economies,  including  those  that  maintain  re- 
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strictive  policies.  At  the  same  time,  we  have  sought  to  avoid  measures  which  could 
damage  the  interests  of  our  trading  partners  who  have  guaranteed  our  full  access 
to  their  very  open  markets,  as  the  European  Community  has  done.  This  balance  has 
been  difficult  for  policymakers  to  achieve,  and  we  have  withheld  our  endorsement 
of  previous  proposals  for  that  reason. 

The  Administration's  new  GATT  proposal  for  financial  services  was  outlined  yes- 
terday by  Secretary  Bentsen.  As  I  understand  it,  the  U.S.  will  offer  fuU 
grandfathering  of  all  European  Community  financial  firms  in  the  U.S.,  and  their 
ability  to  expand  operations  in  our  marketplace  on  the  same  basis  as  U.S.-owned 
financial  firms.  In  addition,  the  proposal  includes  an  international  commitment  to 
assure  E.G.  firms'  full  access  to  the  benefits  of  any  future  liberalization  of  our  mar- 
ket from  current  restrictions  on  product  lines  as  well  as  interstate  branching.  In 
other  words,  the  new  policy  will  provide  banks  from  the  European  Gommunity,  as 
well  as  from  certain  other  open  markets,  guaranteed  national  treatment  in  both  cur- 
rent and  future  U.S.  regulatory  environments. 

This  assurance  of  national  treatment  is  what  has  historically  given  rise  to  concern 
regarding  S.  1527  and  its  predecessors.  I  believe  the  gap  is  now  closed — provided  the 
U.S.  proceeds  on  course  in  its  policy  of  rewarding  good  offers  by  grandfathering 
them. 

No  doubt  some  countries  will  be  concerned  about  both  the  legislation  and  this  new 
Administration  initiative.  While  I  can  understand  that  reaction,  I  would  simply 
point  out  that  there  is  little  place  in  the  modem  global  financial  system  for  attempts 
to  wall  off  national  economies,  in  order  to  keep  'foreign"  financial  firms  from  offer- 
ing their  services.  These  discriminatory  barriers  may  appear  useful  to  some  local 
firms,  but  they  operate  at  great  cost  to  the  rest  of  any  economy — to  the  users  of 
financial  services  whether  corporate  or  individual.  Those  customers  have  a  legiti- 
mate need  for  the  best  services  available,  including  access  to  globally  active  firms 
for  their  overseas  trade  financing.  These  services  are  simply  not  to  be  found  in  over- 
ly protected  markets. 

This  Gommittee  and  the  U.S.  Treasury  Department  have  shown  interest  and  ini- 
tiative over  the  years  in  attempting  to  open  overseas  markets  to  U.S.  banks  and 
securities  firms.  In  1978,  passage  of  the  International  Banking  Act  made  national 
treatment  the  law  of  the  land  in  the  United  States.  Repeated  hearings  since  then 
have  hi^lighted  the  countries  where  some  progress  may  have  been  made,  as  well 
as  the  major  problem  areas  which  have  persisted  year  after  year. 

The  Treasury's  legislatively  mandated  "National  Treatment  Report"  issued  every 
few  years  has  served  to  document  in  great  detail  other  countries'  denial  of  national 
treatment  in  the  banking  and  securities  sectors.  These  have  been  welcome  remind- 
ers of  both  the  problems  and  of  the  U.S.  Government's  continued  determination  to 
help  address  them.  Unfortunately,  effective  tools  that  address  the  problems  in  some 
countries,  while  avoiding  needless  disruption  of  our  activities  in  more  open  markets, 
have  been  hard  to  find. 

It  was  with  this  in  mind  that  several  of  us  began  a  decade  ago  to  work  for  inclu- 
sion of  financial  services  in  the  Uruguay  Round  negotiations  under  the  General 
Agreement  on  Tariffs  and  Trade.  We  felt  that  multilateral  trade  negotiations,  cover- 
ing most  countries  and  the  full  range  of  economic  sectors,  offered  sufficient  "carrots 
and  sticks"  to  convince  other  governments  to  lower  their  barriers  to  trade  in  finan- 
cial services. 

For  many  reasons,  this  process  has  failed,  to  date,  to  give  us  the  results  we 
sought.  Indeed,  as  of  today,  with  only  a  few  weeks  left  in  the  Round,  there  is  little 
if  any  market  liberalization  to  be  seen  in  the  likely  results  (although  the  negotiators 
continue  to  remind  us  of  how  much  could  potentially  be  accomplished  in  the  final 
moments).  As  Ghairman  of  the  U.S.  government's  Services  Policy  Advisory  Commit- 
tee, I  have  repeatedly  said  that,  if  insufficient  market  access  improvement  is 
achieved  in  the  Round,  then  we  must  take  measures  to  retain  appropriate  leverage 
for  obtaining  those  improvements  in  the  future. 

In  this  context,  ana  given  the  Administration's  intention  to  reward  governments 
that  maintain  open  markets  with  full  grandfathering  of  their  financial  operations 
in  the  U.S.,  the  Fair  Trade  in  Financial  Services  bill  is  a  prudent  prooosal. 

In  closing,  let  me  repeat  that  our  major  objective  is  market  liberalization  around 
the  globe.  As  this  Gommittee  is  aware,  1  believe  that  the  U.S.  marketplace  is  overly 
restricted  by  its  outdated  and  damaging  legal  and  regulatory  impediments — but 
these  measures  are  not  discriminatory  toward  foreign-owned  firms:  we  have  been 
granting  full  and  unconditional  national  treatment  to  all  foreign  financial  firms  for 
decades. 

Along  with  market  access,  this  is  what  we  seek  in  the  Uniguay  Round.  Insofar 
as  market  access  and  national  treatment  are  achieved  in  the  GATT,  the  provisions 
of  S.  1527  would  be  subject  to  the  General  Agreement  on  Trade  in  Services.  That 
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would  be  the  best  outcome  for  all  countries,  and  that  is  what  we  continue  to  seek 
as  the  Geneva  talks  move  into  their  final  phase. 
Thank  you  very  much. 


STATEMENT  OF  JOHN  R.  PRICE 

Managing  Director,  Chemical  Bank 

on  behalf  of  the  bankers'  association  for  foreign  trade 

AND  THE  American  Bankers  Association 

Mr.  Chairman,  Senator  D'Amato  and  Members  of  the  Committee,  my  name  is 
John  Price,  and  I  am  Managing  Director  of  Chemical  Bank.  I  am  pleased  to  have 
the  opportunity  today  to  appear  on  behalf  of  the  Bankers'  Association  for  Foreign 
Trade  ("BAFT' ),  of  which  I  am  the  Vice  President,  and  the  American  Bankers  Asso- 
ciation ("ABA"). 

On  behalf  of  both  BAFT  and  the  ABA  I  would  like  to  express  our  strong  support 
for  the  Administration's  negotiating  objectives  on  financial  services  in  the  Uruguay 
Round  of  the  GATT  Negotiations,  and  for  the  Fair  Trade  in  Financial  Services  Act 
of  1993  ("FT  Act")  as  an  important  element  in  achieving  such  objectives. 

As  you  know,  BAFT's  membership  comprises  virtually  all  U.S.  banks  that  are  ac- 
tively engaged  in  international  banking  or  trade  finance  activities,  and  ABA's  mem- 
bership comprises  virtually  the  entire  banking  industry.  Our  larger,  money-center 
U.S.  members  have  extensive  operations  outside  the  United  States,  especially  in 
markets  needed  to  serve  our  U.S.  customer  base.  Although  many  of  our  regional  and 
smaller  members  do  not  now  operate  abroad,  they  want  to  preserve  and  expand 
market  opportunities  outside  the  United  States  in  anticipation  of  the  continued 
growth  of  their  international  banking  activities. 

BAFT  and  the  ABA  appreciate  the  efforts  that  have  been  made  by  you.  Senator 
D'Amato  and  other  of  your  colleagues  to  encourage  foreign  countries  to  extend  na- 
tional treatment,  defined  as  equal  competitive  opportunities,  to  U.S.  banks  in  for- 
eign markets.  We  have  also  strongly  supported  the  efibrts  of  senior  Treasury  offi- 
cials to  secure  national  treatment  abroad  for  U.S.  banks  in  bilateral  and  multilat- 
eral negotiations.  We  strongly  endorse  the  Administration's  negotiating  objectives  in 
the  GATT,  and  believe  Treasury  is  to  be  hi^ly  commended  for  a  number  of  major 
successes  in  financial  services  negotiations,  particularly  with  respect  to  the  Euro- 
pean Community's  Second  Banking  Directive,  the  U.SVCanada  Free  Trade  Agree- 
ment and  the  proposed  North  American  Free  Trade  Agreement. 

The  inclusion  of  financial  services  in  the  Uruguay  Round  of  GATT  Negotiations 
offers  the  best  and  most  comprehensive  opportunity  to  secure  national  treatment  for 
U.S.  banks  in  all  significant  markets  abroad,  especially  in  many  newly-industri- 
alized countries  which  are  often  slow  to  dismantle  barriers  erected  during  much  ear- 
lier stages  of  economic  development.  Unfortunately,  despite  the  best  efforts  of  U.S. 
negotiators,  the  number  and  scope  of  market  opening  offers  in  the  GATT  by  many 
nations  important  to  U.S.  banks  have  been  very  disappointing.  If,  in  the  end,  the 
GATT  negotiations  do  not  result  in  offers  securing  national  treatment  across  a  wide 
range  of  markets,  then  we  believe  that  a  Most-Favored-Nation  ("MFN")  exemption 
for  financial  services  may  be  the  only  practical  way  to  ensure  that  the  benefits  of 
financial  services  market  liberalization  in  the  GATT  are  extended  solely  to  those  na- 
tions which  have  made  significant  commitments  toward  opening  their  own  financial 
markets. 

We  thus  strongly  support  the  Administration  in  its  efforts  to  achieve  significant 
market  liberalization  for  financial  services  within  the  MFN  framework  of  the  GATT. 
However,  if  such  liberalization  cannot  be  achieved  within  an  MFN  framework,  we 
also  strongly  support  the  Administration's  efi'orts  to  insure  an  MFN  exemption  will 
be  available.  In  this  regard  Secretary  Summers  earlier  described  the  Administra- 
tion's three-tiered  negotiating  approach  toward  financial  services  in  the  GATT  under 
an  MFN  exemption,  which  approach  will  differentiate  among  (i)  major  industrialized 
countries  that  already  guarantee  U.S.  banks  national  treatment,  (ii)  significant 
newly-industrialized  countries  that  deny  U.S.  banks  national  treatment,  and  (iii) 
countries  that  do  not  provide  national  treatment  but  that  are  in  relatively  early 
stages  of  financial  market  development.  The  proposed  FT  Act  is  intended  to  work 
in  tandem  with  the  Administration's  GATT  objectives,  as  it  will  give  the  United 
States  important  negotiating  leverage  for  securing  national  treatment  where  need- 
ed, while  not  provoking  concern  in  established  markets  where  national  treatment 
has  long  been  provided. 
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When  viewed  as  part  of  a  coordinated  Administration  negotiating  strategy  in  the 
GATT,  we  believe  the  FT  Act  can  play  a  constructive  role  in  helping  to  achieve  mar- 
ket liberalization  for  U.S.  banks  outside  the  United  States.  In  particular,  the  FT  Act 
provides  a  mechanism  for  differentiating  among  maricets  abroad  that  deny  U.S. 
banks  national  treatment  and  also  guarantees  national  treatment  in  the  United 
States  to  industrialized  and  other  countries  that  already  provide  national  treatment 
to  U.S.  banks,  and  where  U.S.  banks  already  have  significant  operations. 

Although  the  FT  Act,  in  various  forms,  has  been  considered  and  passed  by  the 
Senate  many  times  since  1987,  this  is  the  first  time  that  it  has  enjoyed  united  Ad- 
ministration support  and  a  clear  and  express  integration  with  the  United  States  ne- 
gotiating objectives  on  financial  services  in  the  GATT.  With  this  integration  and 
linkage  to  the  GATT,  it  also  appears  much  clearer  that  industrialized  countries  al- 
ready providing  U.S.  banks  national  treatment  wiU  be  guaranteed  continued  na- 
tional treatment  in  this  meirket,  a  critical  point  to  our  members  with  substantial 
operations  in  such  markets. 

While  we  still  have  a  number  of  important  technical  questions  or  suggestions  con- 
cerning the  language  of  the  FT  Act  and  how  it  is  to  woric  in  tandem  with  the  Ad- 
ministration's objectives  in  the  GATT,  we  are  confident  that  these  types  of  issues 
can  be  worked  out  with  the  Administration  and  with  Congress. 

It  must  also  be  noted  that  the  EC  adopted  its  policy  of  reciprocal  national  treat- 
ment as  part  of  a  significant  market  liberalization  effort  in  the  Second  Banking  Di- 
rective. For  U.S.  bar3ts  to  be  able  to  benefit  fully  from  the  market-opening  objectives 
of  the  GATT  Negotiations  and  the  FT  Act,  the  U.S.  must  also  reform  U.S.  laws  to 
make  our  institutions  truly  competitive  internationally. 

In  conclusion,  I  would  like  to  emphasize  that  BAFT,  ABA,  and  their  U.S.  mem- 
bers hope  that  the  GATT  Negotiations  will  be  successful  in  achieving  national  treat- 
ment across  a  wide  range  of  markets  and  that  an  MFN  exemption  and  the  retalia- 
tory mechanisms  of  the  FT  Act  will  never  have  to  be  used.  National  treatment  has 
been  of  great  benefit  to  the  United  States  and  should  be  of  equally  great  benefit 
to  other  markets  abroad. 

Thank  you  Mr.  Chairman. 


STATEMENT  OF  MATTHEW  P.  FINK 
President,  Investment  Company  Institute 

I.  Introduction 

My  name  is  Matthew  Fink.  I  am  president  of  the  Investment  Company  Institute, 
the  national  association  of  the  American  investment  company  industry.^ 

I  am  pleased  to  express  the  Institute's  support  for  S.  1527,  the  Fair  Trade  in  Fi- 
nancial Services  Act  of  1993.  On  three  previous  occasions,  the  Institute  has  testified 
in  favor  of  fair  trade  in  financial  services  legislation. 

Our  government  should  not  be  obligated  to  grant  unconditional  national  treat- 
ment and  market  access  to  foreign  financial  institutions  without  regard  to  the  treat- 
ment of  U.S.  institutions  in  the  home  country  of  such  foreign  institutions.  By  equip- 
ping the  U.S.  government  with  the  means  to  redress  the  competitive  inequities  that 
can  arise  in  a  global  marketplace,  S.  1527  would  be  an  important  step  in  ensuring 
that  U.S.  financial  firms  are  treated  fairly. 

The  Institute's  specific  concerns  with  foreign  market  access  and  intemationfd 
competitiveness  arise  in  two  distinct  areas:  (1)  U.S.  investment  advisers  seeking  to 
advise  and  manage  mutual  fands  organized  abroad,  and  (2)  U.S.  advisers  seeking 
to  provide  investment  advice  abroad  to  non-mutual  fund  clients.  In  both  cases,  effec- 
tive access  for  U.S.  firms — equal  to  that  provided  foreign  competitors  in  our  own 
market — is  essential.  We  believe  the  Fair  Trade  in  Financial  Services  Act  will  help 
secure  such  access  for  U.S.  investment  managers. 


^The  Investment  Company  Institute  is  the  national  association  of  the  American  investment 
company  industry.  Its  membership  includes  4,384  open-end  investment  companies  ("mutual 
funds"),  360  closed-end  investment  companies  and  13  sponsors  of  unit  investment  trusts.  Its  mu- 
tual fund  members  have  assets  of  over  $1,845  trillion,  accounting  for  approximately  95  percent 
of  total  industry  assets,  and  have  over  38  million  individual  shareholders. 

Many  of  the  Institute's  525  investment  adviser  members  render  investment  advice  to  both  in- 
vestment companies  and  other  clients.  In  addition,  the  Institute's  membership  includes  527  as- 
sociate members  that  render  investment  management  services  exclusively  to  non-investment 
company  clients.  A  substantial  portion  of  the  total  assets  managed  by  r^stered  investment  ad- 
visers are  managed  by  these  Institute  members  and  associate  members. 
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II.  The  Worldwide  Growth  of  the  Investment  Management  Inductry 

The  U.S.  investment  management  industry  is  a  great  American  success  story. 
Without  question,  it  is  the  world  leader,  justly  recognized  for  the  many  innovative 

f)roducts  and  exceptional  services  it  provides  to  the  investing  public.  U.S.  mutual 
iinds,  in  particular,  have  experienced  significant  and  steady  growth  in  recent  years. 
With  the  globalization  of  the  securities  markets,  enormous  potential  exists  for  mar- 
keting U.S.  mutual  fund  and  investment  advisory  services  abroad,  in  response  to 
growing  foreign  investor  interest  in  pooled  investment  vehicles. 

Industry  growth  has  not  been  limited  to  the  U.S.  market.  Mutual  iund  assets  also 
have  grown  dramatically  worldwide  as  funds  have  become  firmly  established  as  an 
investment  of  choice  for  middle  class  savers  around  the  world.  For  example,  from 
1987-1992,  fund  assets  outside  the  U.S.  grew  from  approximately  $811  billion  to 
roughly  $1.5  trillion.  The  1990's  are  expected  to  witness  even  greater  expansion  of 
mutual  ftind  sales  in  almost  every  country  with  organized  securities  markets,  in- 
cluding developing  countries  and  emerging  market  economies. 

One  of  the  driving  forces  in  the  growth  of  the  mutual  fund  industry  is  retirement 
savings.  With  the  post-World  War  II  "baby  boom"  generation  approaching  retire- 
ment age,  investors  worldwide  appear  more  concerned  with  long-term  objectives  of 
saving  and  investing  for  retirement.  As  of  the  end  of  1992,  retirement  assets  ac- 
counted for  21.1  percent  of  all  U.S.  mutual  fund  assets. 

Moreover,  mutual  lunds  are  only  one  means  through  which  U.S.  investment  ad- 
visers manage  retirement  savings.  In  many  foreign  countries,  as  in  the  U.S.,  direct 
management  of  corporate  and  government  pension  plans  also  is  a  potential  growth 
area  for  the  U.S.  industry.  For  example,  a  recent  publication  of  the  Japan  External 
Trade  Organization  (JETRO)  estimates  that  the  Japanese  pension  market  now  ex- 
ceeds $750  bUlion,  and  continues  to  experience  dramatic  growth  of  both  private  and 
Eublic  pension  assets.  The  Japanese  market  represents  an  attractive  client  base  for 
r.S.  advisers. 

In  sum,  U.S.  financial  managers  provide  a  world-class  array  of  products  and  serv- 
ices to  U.S.  investors,  and  see  major  potential  for  expansion  in  growing  overseas 
markets — provided  they  are  allowed  to  compete.  The  Institute  believes  that  the  en- 
actment 01  S.  1527  will  make  it  more  likely  that  fair  and  open  competition  can  be 
achieved. 

III.  Foreign  Money  Managers  Have  Unrestricted  Access  to  the  U.S.  Market 
Under  current  U.S.  law,  a  foreign  investment  adviser  is  unconditionally  granted 

national  treatment  in  the  U.S.  Foreign  advisers  are  able  to  register  under  the  In- 
vestment Advisers  Act  of  1940  and  enter  the  U.S.  market  very  easily.  There  is  no 
capital  requirement  imposed  on  investment  advisers  under  the  Federal  securities 
laws.  Once  registered  under  the  Advisers  Act,  a  foreign  firm  can  sponsor  and  advise 
a  U.S.-registered  investment  company  and  can  advise  other  U.S.  clients,  including 
pension  funds  and  individuals. 

Thus,  access  to  the  U.S.  investment  advisory  and  mutual  fund  markets  is  in  no 
way  denied  to  foreign  nationals  willing  to  comply  with  U.S.  securities  laws,  which, 
though  complex,  are  even-handed  in  their  application  and  are  generally  pro-competi- 
tion in  their  policies.  Foreign  money  managers  are  free  to  compete  in  the  U.S.  on 
a  level  playing  field  with  U.S.  advisers. 

As  of^  September  22,  1993,  approximately  321  entities  with  foreign  business  ad- 
dresses were  registered  under  the  Advisers  Act.^  Each  of  these  firms  may  sponsor 
and  advise  U.S.-registered  mutual  funds  and  may  advise  other  clients. 

IV.  U.S.  Advisers  Often  Are  Denied  Effective  Market  Access  Abroad 

While  having  unrestricted  access  in  the  U.S.,  foreign  firms  in  many  cases  enjoy 
sheltered  and  profitable  domestic  markets  from  which  U.S.  competitors  effectively 
are  excluded  or  their  business  opportunities  arbitrarily  limited.  These  foreign  en- 
claves, in  turn,  can  provide  resources  and  leverage  for  overseas  firms  entering  and 
operating  in  our  open  market.  The  unfairness  and  potential  competitive  injury  to 
U.S.  businesses  is  clear.  By  way  of  illustration,  I  review  briefly  below  the  problems 
we  perceive  in  Japan,  Korea  and  Taiwan. 

A.  Japan 

Japan  seriously  inhibits  foreign  competition  for  non-mutual  fiind  clients.  Although 
the  17  U.S.  investment  advisers  that  currently  are  licensed  as  discretionary  man- 
agers receive  pro  forma  national  treatment,  effective  market  access  is  limited  se- 


=*Thi8  figures  includes  twenty-six  Japanese,  thirteen  Korean  and  three  Taiwanese  firms.  In 
addition,  a  number  of  foreign-controlled  firms  with  U.S.  business  addresses  are  registered  under 
the  Advisers  Act. 
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verely  by  regulation  and  practical  constraints.^  Under  Japan's  1986  Investment  Ad- 
visory Law  there  are  two  levels  of  registration.  Under  tne  first  level,  a  registered 
investment  adviser  is  authorized  to  give  advice  as  to  the  value  of  securities  and  to 
make  recommendations  regarding  investment  decisions,  but  cannot  engage  in  dis- 
cretionary management.  Under  the  second  level,  a  registered  discretionary  manager 
is  authorized  to  make  investments  on  behalf  of  a  client,  but  may  not  manage  invest- 
ment trusts  (mutual  funds)  and  may  manage  only  a  small  portion  of  Japanese  pen- 
sion assets. 

A  licensed  discretionary  manager  must  meet  a  100  million  yen  (approximately 
$800,(X)0)  capital  requirement,  and  is  required  to  have  a  business  presence  in 
Japan,  i.e.,  a  U.S.  firm  must  establish  a  Japanese  subsidiary  in  order  to  register 
as  a  discretionary  manager. 

Prior  to  1990,  only  foreign  insurance  companies  and  banks  could  manage  the  as- 
sets of  corporate  pension  funds.  In  1990,  discretionary  managers,  including  non-Jap- 
anese advisers  licensed  as  discretionary  managers,  were  permitted  to  enter  the  cor- 
porate pension  fund  management  market  for  the  first  time.  However,  only  those  as- 
sets of  corporate  pension  funds  attributable  to  contributions  made  after  1990  can 
be  managed  by  a  discretionary  manager,  up  to  a  maximum  of  one-third  of  the  fund's 
total  assets.  Thus,  a  corporate  pension  fund  wishing  to  retain  a  U.S.  discretionary 
adviser  also  must  hire  a  second  adviser,  i.e.,  a  Japanese  trust  bank  or  insurance 
company,  to  manage  assets  attributable  to  pre- 1990  contributions.'*  Further,  as  a 
practical  matter  there  is  no  access  to  the  government  pension  plan  market  for  a  dis- 
cretionary manager. 

In  addition  to  these  limitations,  there  are  practical  problems  for  discretionary 
managers  operating  in  Japan.  For  example,  a  discretionary  manager  must  have  a 
minimum  of  20  billion  yen  under  management.  This  requirement  may  have  a  dis- 
proportionate effect  on  foreign  discretionary  managers  by  inhibiting  their  ability  to 
establish  an  initial  presence  in  Japan.  Further,  Japan  requires  that  a  firm's  discre- 
tionary management  functions  must  be  separated  from  its  investment  trust  (i.e., 
mutual  fund)  management  functions.  Japanese  law  requires  separate  personnel  and 
offices  to  be  maintained  for  these  activities.  This  requirement  significantly  increases 
the  costs  for  a  U.S.  firm  seeking  to  conduct  both  types  of  money  management  activi- 
ties in  Japan. 

Historically,  the  Japanese  investment  trust  management  market  likewise  has 
been  a  closed  one.  The  domestic  Japanese  investment  trust  industry  has  assets  of 
approximately  $310  billion.  These  assets  are  managed  by  about  twenty  licensed 
managers,  of  whom  only  four  are  foreign  firms.  No  U.S.  firm  has  ever  been  granted 
a  license;  one  major  U.S.  fund  group  withdrew  its  application  in  1991  because  of 
the  high  costs  associated  with  licensing  and  investment  trust  management. 

The  closed  nature  of  the  Japanese  market  is  not  surprising  in  lignt  of  the  criteria 
imposed  under  Japanese  law  for  obtaining  an  investment  trust  management  license. 
These  licensing  criteria  give  the  Japanese  Ministry  of  Finance  complete  control  over 
applicants'  access  to  the  market.  While  the  statutory  criteria  ostensibly  apply  to 
Japanese  and  non-Japanese  applicants  alike,  thereby  suggesting  a  policy  of  national 
treatment,  a  closer  look  reveals  that  the  subjective,  discretionary  nature  of  these 
standards  effectively  precludes  fair  market  access.  Thus,  unlike  the  U.S.  approach 
to  entry  into  the  U.S.  mutual  fund  market,  which  generally  requires  only  registra- 
tion of  the  adviser  to  the  fund  and  the  fund  itself,  the  Japanese  system  is  fun- 
damentally exclusionary  in  nature;  it  is  a  discretionary  licensing  system. 

The  standards  for  granting  a  license  are  set  forth  in  guidelines  issued  by  the  MOF 
in  1989  and  revised  in  1992.  The  guidelines  prescribe  a  number  of  specific  condi- 
tions that  must  be  satisfied  by  an  applicant,  whether  domestic  or  foreign.  Perhaps 
most  importantly,  the  guidelines  preserve  the  MOF's  discretionary  authority  to 
grant  or  not  grant  licenses. 

In  addition,  certain  of  the  licensing  standards  and  other  legal  requirements  im- 
posed by  the  MOF  impede  market  entry  by  U.S.  management  firms.  For  example, 
the  guidelines  impose  a  300  million  yen  (approximately  $2.4  million)  capital  require- 
ment on  an  investment  trust  manager.  This  requirement  far  exceeds  the  capital  re- 
quired in  jurisdictions  such  as  the  U.S.,  the  European  Community  and  Canada.  In 


^According  to  a  1992  report  of  the  Japanese  Securities  Investment  Advisers  Association  there 
are  155  licensed  discretionary  managers,  of  which  41  are  foreign-owned.  Of  the  41  foreign  licens- 
ees, 17  are  U.S.  firms. 

*We  have  been  advised  that  this  "old  money/new  money"  distinction  for  discretionary  man- 
agers means  that  only  3  trillion  of  the  roughly  28  trillion  yen  in  corporate  pension  fund  assets 
is  eligible  for  foreign  investment  management.  Although  the  Ministry  of  Finance  indicated  ear- 
lier this  year  that  legislation  would  be  recommended  in  1994  to  eliminate  the  old  money/new 
money  distinction,  discretionary  managers  will  remain  limited  to  managing  only  one-third  of  a 
corporate  pension  plan. 
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these  jurisdictions,  foreign  advisers  generally  are  free  to  sponsor  and  advise  mutual 
funds  with  far  less  onerous  capital  requirements. 

We  also  are  informed  that  the  MOF  may  impose  an  informal  35  basis  point  limit 
(.35  percent)  on  the  management  fee  that  may  be  paid  by  a  Japanese  investment 
trust,  although  the  MOF  and  the  Japanese  Investment  Trusts  Association  recently 
disclaimed  any  such  cap.  Such  a  management  fee  cap  would,  of  course,  operate  to 
the  particular  disadvantage  of  foreign  licensees.  Japanese  firms  may  be  able  to  use 
brokerage  commissions  to  compensate  for  a  lack  of  reasonable  profits  on  the  trust 
management  fees.  A  foreign  licensee,  however,  is  less  likely  to  have  an  established 
distribution  system  through  which  it  can  generate  brokerage  commissions. 

In  sum,  with  respect  to  mutual  fund  and  pension  fund  management,  Japan  re- 
mains a  highly  restricted  market — with  no  significant  movement  toward  a  free  mar- 
ket on  the  horizon. 

B.  Korea  and  Taiwan 

In  Korea,  U.S.  advisers  wishing  to  either  manage  Korean  mutual  funds  or  provide 
investment  advisory  services  to  non-mutual  fund  clients  may  not  even  apply  for  li- 
censing. The  Korean  investment  management  market  is  entirely  closed  to  foreign 
entrants.  By  contrast,  we  have  been  iniormed  that  eleven  Korean  investment  advi- 
sory firms  are  currently  operating  within  the  U.S. 

In  Taiwan,  a  U.S.  investment  manager  is  not  permitted  to  establish  a  Taiwanese 
fund  to  be  marketed  to  Taiwanese  investors.  However,  each  of  the  three  Taiwanese 
firms  that  are  registered  under  the  Advisers  Act  is  free  to  establish  U.S.  mutual 
funds  to  be  sold  to  U.S.  investors. 

V.  Congress  Should  Promptly  Enact  the  Fair  Trade  in 
FiNANCL\L  Services  Act 

To  address  these  inequities,  the  Fair  Trade  in  Financial  Services  Act  would  au- 
thorize the  Securities  and  Exchange  Commission,  in  consultation  with  the  Secretary 
of  the  Treasury,  to  deny  investment  adviser  rejgistration  to  a  person  from  a  foreign 
country  that,  according  to  a  finding  by  the  Treasury  Department,  discriminates 
against  American  investment  advisers.  Failure  to  ofier  U.S.  advisers  the  same  com- 
petitive opportunities,  including  effective  market  access,  as  are  available  to  domestic 
investment  advisers  would  constitute  discrimination  for  these  purposes.  In  addition, 
the  Commission  would  be  authorized,  under  certain  circumstances,  to  prohibit  the 
acquisition  of  a  U.S.-registered  investment  adviser  by  an  entity  from  a  foreign  coun- 
try that  has  been  found  to  discriminate  against  U.S.  advisers.  The  bill  would,  in  ef- 
fect, permit  the  U.S.  government  to  pre-condition  the  grant  of  national  treatment 
to  a  foreign  adviser  on  the  grant  by  that  adviser's  home  country  of  effective  market 
access  to  U.S.  advisers. 

The  need  for  this  legislation  has  been  demonstrated  recently  by  the  frustrating 
developments  in  the  ongoing  Uruguay  Round  negotiations.  The  Institute  believes 
that  the  GATT  represents  an  important  opportunity  to  obtain  significant  commit- 
ments from  a  number  of  countries  to  liberalize  trade  in  financial  services.  As  you 
know,  however,  efforts  to  date  to  obtain  these  commitments  in  the  financial  services 
sector  have  been  unsuccessful.  In  the  GATT  negotiations,  U.S.  negotiators  have  en- 
countered countries  with  closed  financial  markets  that  have  no  incentive  to  change 
because  they  already  enjoy  complete,  unconditional  access  to  our  markets.  Enact- 
ment of  S.  1527  should  send  a  strong,  clear  signal  that  the  U.S.  intends  to  insist 
that  foreign  countries  deal  fairly  with  U.S.  financial  firms. 

Prompt  action  on  S.  1527  is  imperative  for  smother  reason  as  well.  Section  3(d)(2) 
of  S.  1527  exempts  a  foreign  securities  organization  from  sanctions  if  the  sanctions 
would  be  "inconsistent"  with  a  bilateral  or  multilateral  agreement  governing  finan- 
cial services  that  was  entered  into  prior  to  the  enactment  of  S.  1527.  This  exemption 
may  have  unfortunate  results  for  U.S.  trade  poUcy  if  Congressional  approval  of  the 
Uruguay  Round  negotiations  precedes  enactment  of  this  legislation. 

Specifically,  the  Institute  is  concerned  about  the  U.S.  government's  ability  to  ad- 
dress the  "free-rider"  concern  in  the  GATT.  Free-riders  are  countries  that  make  few, 
if  any,  liberalization  conmaitments,  but  are  signatories  to  the  agreement  and  receive 
the  benefit  of  other  GATT  countries'  open  markets. 

Failure  to  stop  free-riders  will  force  the  U.S.  to  give  each  GATT  signatory  equiva- 
lent treatment,  regardless  of  the  absence  of  reciprocal  or  national  treatment  for  U.S. 
financial  service  providers.  Enactment  of  S.  1527  prior  to  final  approval  of  the  Uru- 
guay Round  of  the  GATT  wiU  equip  the  U.S.  government  to  deal  with  free-riders 
and  help  preserve  U.S.  leverage  and  negotiating  ability. 

VI.  Conclusion 

The  investment  management  industry  throughout  the  world  has  experienced 
steady  growth  in  recent  years.  Increasing  globalization  of  the  world's  financial  mar- 
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kets,  coupled  with  ample  evidence  of  significant  growth  potential  in  the  worldwide 
mutual  fund  and  investment  advisory  markets,  make  true  international  competition 
in  those  areas  an  attractive  goal.  We  believe  that  Fair  Trade  in  Financial  Services 
legislation  can  provide  our  government  with  the  means  to  achieve  the  goal  of  open- 
ing global  mutual  fund  and  investment  advisory  markets  to  effective  and  ecpiitable 
international  competition.  We  commend  the  Committee's  efforts  and  support  the  en- 
actment of  S. 1527. 

*        *        *        *        * 

On  behalf  of  the  Investment  Company  Institute,  I  would  like  to  thank  the  mem- 
bers of  this  Committee  for  the  opportunity  to  testify  in  support  of  S.  1527.  I  would 
be  glad  to  respond  to  any  questions  you  might  have. 


TESTIMONY  OF  STEPHEN  J.  VERDIER 

Senior  Legislative  Counsel  of  the 

Independent  Bankers  Assocl\tion  of  America 

Mr.  Chairman,  my  name  is  Stephen  J.  Verdier.  I  am  Senior  Legislative  Counsel 
of  the  Independent  Bankers  Association  of  America  (IBAA).  The  IBAA  is  the  only 
national  trade  association  that  exclusively  represents  the  interests  of  our  Nation's 
community  banks. 

I  appreciate  the  opportunity  to  testily  this  morning  on  the  "Fair  Trade  in  Finan- 
cial Services  Act  of  1993,"  which  IBAA  endorses  as  consistent  with  both  its  member- 
ship's philosophy  and  with  existing  national  and  international  policy.  The  policy  of 
the  U.S.  since  1978  has  been  one  of  "unconditional  national  treatment."  Foreign 
banks  operating  in  the  U.S.  have  been  treated  the  same  as  domestic  banks,  without 
regard  to  the  home  country's  policy  toward  U.S.  banks'  participation  in  their  mar- 
kets. By  amending  the  International  Banking  Act  of  1978  and  other  relevant  stat- 
utes, this  biU  will  help  insure  that  "national  treatment"  is  afforded  to  United  States 
banking  organizations  operating  abroad.  This  means  that  U.S.  banks  will  have  the 
"same  competitive  opportunities,"  including  "effective  market  access"  as  is  afforded 
to  another  country's  domestic  banking  organizations  in  the  United  States.  We  sup- 
port the  goal  of  this  bill  in  seeking  to  provide  American  firms  abroad  "equality  of 
opportunity  to  compete  in  actual  practice,"  rather  than  just  according  to  the  letter 
of  the  law. 

The  bill  also  appears  to  make  our  policy  on  national  treatment  consistent  with 
that  of  the  European  Community  under  section  9  of  the  Second  Banking  Directive, 
that  was  implemented  on  January  1,  1993.  According  to  BNA's  Banking  Report  of 
March  26,  1990,  the  EC  policy  was  restated  by  Sir  Leon  Brittan,  the  European  Com- 
munity Vice  Chairman  for  Competition  and  Financial  Institutions,  also  meeting 
with  the  Task  Force  on  International  Competitiveness.  Brittan  was  reported  as  say- 
ing: 

The  EC  will  consider  whether  the  foreign  company's  country  discriminates 
against  foreign  banks,  by  treating  them  differently  than  they  treat  their  domestic 
banks,  and  whether  the  foreign  country  provides  effective  market  access  to  non- 
domestic.  .  .  .  If  a  "country"  does  discriminate  against  an  EC  member  entity,  the 
EC  will  withhold  licenses  for  that  country's  firms  to  operate  throughout  the  Com- 
munity. 

The  bill  under  consideration  today  appears  to  provide  more  flexibility  than  the  EC 
policy.  It  would  direct  the  Treasury  to  negotiate  to  obtain  effective  national  treat- 
ment; should  that  fail,  only  then  would  the  regulators  be  authorized,  in  their  discre- 
tion, to  deny  applications  to  foreign  firms  wishing  to  expand  their  activities  in  the 
U.S.  We  agree  that  the  flexibility  offered  by  this  approach  could  help  open  new  mar- 
kets for  American  banks  and  securities  firms. 

IBAA  is  deeply  concerned  about  the  growing  number  of  U.S.  banks  controlled  by 
foreign  interests  and  the  increasing  control  of  U.S.  financial  resources  by  foreign  in- 
terests and  we  recognize  this  as  an  issue  with  important  consequences  for  our  na- 
tional economy.  We  support  this  bill  because  it  provides  an  element  of  fairness  in 
attempting  to  secure  for  American  financial  interests  that  same  treatment  accorded 
to  foreign  firms  doing  business  in  the  U.S.  Opening  foreign  markets  may  also  ad- 
dress part  of  the  reason  for  the  extensive  presence  of  foreign  banks  in  the  U.S.  Some 
of  these  countries  operate  in  a  protected  home  market  share,  and  perhaps  allowing 
them  to  conduct  predator  acquisitions.  Currently,  more  than  260  foreign  banks  now 
control  25  percent  of  U.S.  bank  assets.  This  market  penetration  is  not  only  in  the 
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major  market  areas,  but  also  in  small  pockets  across  the  Nation  where  community 
banks  prosper. 

To  illustrate  our  concerns,  I  will  discuss  the  experience  of  an  IBAA  member  bank 
that  is  a  California  community  bank  marketing  to  the  Korean-American  community. 
This  community  bank  majy  have  an  interest  in  expanding  overseas,  and  it  is  ad- 
versely affected  by  unfair  foreign  bank  competition  in  the  U.S. 

U.S.  community  banks  serving  foreign  immigrants,  like  this  bank,  may  be  inter- 
ested in  seeking  entry  as  a  U.S.  bank  into  its  home  country's  financial  market  by 
opening  a  brancn.  It  would  obviously  wish  to  be  accorded  eflective  access  to  the  for- 
eign country's  market — Korea,  in  this  case.  As  the  world's  economy  is  becoming  inte- 
grated at  an  accelerated  pace  between  the  East  and  West  and  the  North  and  South, 
community  banks  in  the  future  are  more  likely  to  enter  into  international  banking 
operations.  This  may  be  particularly  so  with  foreign  immigrant  community  banks, 
evolving  in  the  1990's  into  what  might  be  called,  "international  arena  community 
banks,  which  have  far  fewer  resources  than  major  banks,  but  stronger  ties  to  and 
a  better  understanding  of  the  culture  of  the  country  bank.  They  may  oe  much  more 
effective  than  a  major  conglomerate  bank  in  penetrating  into  certain  pockets  of  the 
local  market  in  that  country  because  of  greater  ties  to  the  country's  culture  and  her- 
itage. 

While  there  has  been  significant  and  continuing  regulatory  improvement  for  for- 
eign bank  operations  in  Korea  as  a  result  of  bilateral  trade  talks,  restrictive  meas- 
ures against  foreign  banks  still  exist.  For  example,  the  Korean  government  contin- 
ues to  prevent  a  rapid  expansion  of  branch  outlets,  does  not  allow  the  sale  of  certifi- 
cates of  deposit  below  a  certain  size  and  it  restricts  other  foreign  bank  operations. 
Foreign  firms  have  only  limited  access  to  local  currencies  and  are  unable  to  raise 
capital  locally.  This  has  limited  the  access  of  foreign  banks  in  Korea  to  other  mar- 
ket-oriented sources  of  local  currency  deposits. 

This  can  be  demonstrated  with  a  glance  at  a  few  statistics  on  the  penetration  of 
foreign  banks  into  the  Korean  market.  At  the  beginning  of  1991,  there  were  66  for- 
eign oanks  operating  in  Korea,  19  of  which  were  American.  At  year-end,  1989,  the 
total  assets  of  foreign  banks  accounted  for  9.6  percent  of  the  Korean  market,  2.2 
percent  of  which  were  in  U.S.  banks.  Their  share  of  total  deposits,  however,  was 
at  a  much  lower  .73  percent.  In  fact,  foreign  banks'  share  of  the  deposit  market  has 
been  falling  off  since  1986,  from  a  high  of  1.47  percent  that  year  to  its  current  rate. 
Foreign  banks'  share  of  the  loan  market  also  fell  by  .89  percent  from  1988  to  a  level 
of  4.54  percent  in  1991. 

While  entry  for  a  U.S.  community  bank  into  the  Korean  market  is  an  issue  to  be 
resolved  in  the  future,  the  presence  of  Korean  banks  in  the  U.S.  market  is  a  matter 
which  has  current  consequences.  California  Korea  Bank  in  Los  Angeles  is  a  wholly- 
owned  subsidiary  of  the  Korea  Exchange  Bank.  It  controls  more  than  42  percent  of 
the  Korean-American  community  banking  market  in  the  greater  Los  Angeles  area. 
It  has  been  accorded  unconditional  national  treatment  and  operates  under  the  same 
laws  and  regulations  of  the  locally  owned  community  banks  operated  by  Korean- 
American  immigrants.  But  California  Korea  Bank  has  several  distinct  advantages 
over  its  community  counterparts:  (1)  it  has  the  image  of  a  too-big-to-fail  bank  with 
local  Koreans  because  of  the  towering  status  of  its  parent  bank  in  Korea;  (2)  it  has 
access  to  virtually  unlimited  capital  from  the  parent  company;  (3)  it  has  institu- 
tional connections  to  the  parent  oank's  extensive  branch  network  to  serve  the  local 
Korean  consumer  and  business  market;  and  (4)  its  parent  bank  operates  in  a  pro- 
tected home  market. 

Because  of  its  stronger  capital  position  and  access  to  low-cost  capital,  California 
Korea  Bank  can  afford  a  strategy  of  extensive  branch  network  development  in  the 
local  market  for  the  purpose  of  establishing  a  dominant  market  share,  rather  than 
adding  to  profit. 

The  fact  that  California  Korea  Bank  operates  in  a  protected  home  market  gives 
it  a  crucial  advantage  over  local  banks  like  the  IBAA  member  bank.  If  it  had  to  face 
aggressive  competition  from  foreign  banks  in  its  home  maritet  it  would  have  to  de- 
ploy more  resources  to  meet  that  competition.  Thus,  even  if  a  U.S.  community  bank 
never  seeks  entry  into  Korea,  it  is  important  to  that  community  bank  that  its  for- 
eign  competition  not  enjoy  a  "free  ride'  at  home. 

This  competition  between  David  and  Goliath  puts  considerable  pressure  on  the 
smaller  ethiiic  community  banks  of  Los  Angeles,  particularly  for  those  struggling 
through  their  most  difTicult  periods  of  infancy. 

I  discussed  an  example  oi  where  the  ability  of  U.S.  banks  to  compete  effectively 
in  a  foreign  country  is  limited.  As  you  noted  in  your  introductory  statement  on  the 
bill,  there  are  examples  of  cases  even  more  egregious  than  that  of  Korea,  which  has 
made  much  progress  in  opening  the  financial  sector  of  its  domestic  market  to  foreign 
interests. 


50 

In  conclusion,  I  am  sure  that  Senate  passage  of  the  Fair  Trade  in  Financial  Serv- 
ices Act  is  in  itself  a  signal  to  foreign  governments  that  the  United  States  is  serious 
about  doing  all  it  can  to  assure  that  its  financial  services  industry  is  treated  fairly — 
both  abroad  and  at  home.  Passage  of  this  bill  is  certain  to  notify  foreign  ofiicials 
that  our  negotiators  will  be  dealing  from  positions  of  strength  not  previously  avail- 
able. To  help  the  competitive  position  of  banks  like  our  member  bank  and  other 
banks  domestically,  or  to  assist  those  banks  wishing  to  compete  abroad,  the  IBAA 
urges  this  committee  to  approve  this  legislation. 

Thank  you  again  for  the  opportunity  to  address  this  important  issue.  I  will  be 
happy  to  answer  any  questions  you  may  wish  to  ask. 


TESTIMONY  OF  MARC  E.  LACKRITZ 

President,  Securities  Industry  Association 

Summary 

•  We  believe  that  S.  1527  legislation,  as  recently  introduced,  is  an  important  and 
much  needed  policy  tool  to  achieve  greater  liberalization  of  world  financial  mar- 
kets and  will  ensure  the  future  well-being  of  our  industry  and  the  U.S.  economy. 

•  FTFS  tells  our  competitors  abroad  that  they  cannot  expect  expanded  access  to  the 
U.S.  banking  and  securities  markets — the  most  open  in  the  world — if  their  home 
governments  continue  to  deny  effective  market  access  to  U.S.  companies  seeking 
to  do  business  in  their  markets. 

•  FTFS  will  provide  the  United  States  with  essential  policy  tools  to  use  our  leverage 
to  achieve  an  ultimate  goal  that  we  all  share — liberalization  of  the  world's  finan- 
cial markets — we  would  hope  through  an  effective  Services  Agreement  in  the 
GATT  Uruguay  Round. 

•  S.  1527  provides  our  government  with  a  moderate,  balanced,  sector-specific  trade 
policy  tool  that  lays  the  foundation  for  the  increased  worldwide  growth,  efficiency 
and  competitiveness  of  the  U.S.  manufacturing  and  services  sectors. 

•  Our  U.S.  financial  services  sector  is  one  of  the  world's  most  innovative  and  com- 
petitive, yet  we  face  many  foreign  barriers  which  limit  our  ability  to  penetrate 
markets  abroad.  When  American  securities  firms  are  deprived  of  market  access, 
our  clients  lose  access  to  a  major  competitive  resource — capital  at  its  lowest  cost. 
Additionally,  U.S.  investors  miss  out  on  broader  investment  opportunities  with 
lower  transaction  costs. 

•  Foreign  financial  services  providers,  taking  advantage  of  a  captive  customer  base 
to  their  benefit,  have  stepped  in  to  provide  the  financial  services  our  long-standing 
customers  need  overseas.  At  the  same  time,  these  same  foreign  financial  services 
providers  have  entered  the  U.S.  capital  mariiets  where  tremendous  opportunities 
for  expansion  are  joined  with  an  open  regulatory  environment  that  does  not  exist 
elsewhere.  Thus,  our  foreign  competitors  have  exploited  a  structural  advantage: 
protection  at  home,  unfettered  opportunity  in  the  U.S. 

•  FTFS  legislation  provides  the  United  States  with  effective  leverage,  if  needed, 
against  countries  such  as  Japan,  Korea  and  others  that  close  off  their  financial 
services  markets  to  American  firms,  while  encouraging  and  positioning  their  fi- 
nancial services  companies  to  take  advantage  of  ours. 

•  If  a  GATT  financial  services  agreement  is  concluded  without  the  United  States 
exercising  a  Most  Favored  Nation  exemption  from  the  financial  services  portion 
of  the  agreement,  or  otherwise  refusing  to  give  the  benefits  of  our  open  market 
to  the  free  riders,  we  will  have  locked  open  our  financial  services  markets  without 
having  gained  reciprocal  commitments  from  other  countries.  FTFS  legislation, 
particularly  if  enacted  before  the  GATT  is  finalized,  would  provide  the  United 
States  with  effective  leverage  in  bUateral  negotiations  to  secure  liberalizing  com- 
mitments from  countries  that  currently  are  refusing  to  participate  meaningfully 
in  the  GATT  process. 

Prepared  Testimony 

Chairman  Riegle,  Senator  D'Amato  and  Members  of  the  Committee,  my  name  is 
Marc  E.  Lackritz  and  I  am  President  of  SIA.  On  behalf  of  the  Securities  Industry 
Association  ("SIA"),^  I  want  to  thank  you  for  the  opportunity  to  testify  on  the  Fair 
Trade  in  Financial  Services  ("FTFS")  legislation. 


^SIA  is  the  trade  association  representing  over  700  securities  firms  headquartered  throughout 
North  America.  Our  members  include  securities  organizations  of  virtually  all  types — investment 
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Gaining  and  preserving  liberalization  in  world  financial  markets  is  crucial  to  our 
industry's  long-term  business  interests,  the  continued  competitiveness  of  the  mar- 
kets and,  therefore,  absolutelv  essential  to  the  U.S.  economy.  We  believe  that  FTFS 
legislation,  as  recently  introduced,  is  an  important  and  much  needed  policy  tool  to 
achieve  greater  liberalization  of  world  financial  markets  and  will  ensure  the  future 
well-being  of  our  industry  and  the  U.S.  economy,  for  three  reasons: 

•  First,  FTFS  tells  our  competitors  abroad  that  they  cannot  expect  expanded  access 
to  the  U.S.  banking  and  securities  mariiets — the  most  open  in  the  world — if  their 
home  governments  continue  to  deny  effective  market  access  to  U.S.  companies 
seeking  to  do  business  in  their  markets. 

•  Second,  FTFS  will  provide  the  United  States  with  essential  policy  tools  to  use 
our  leverage  to  achieve  an  ultimate  goal  that  we  aU  share — liberalization  of  the 
world's  financial  markets — we  would  hope  through  an  eflective  Services  Agree- 
ment in  the  GATT  Uruguay  Round. 

•  Third,  this  version  of  FTFS  provides  our  government  with  a  moderate,  balanced, 
sector-specific  trade  policy  tool  that  lays  the  foundation  for  the  increased  world- 
wide growth,  efficiency  and  competitiveness  of  the  U.S.  manufacturing  and  serv- 
ices sectors. 

I  would  like  to  address  each  of  these  reasons  in  more  detail. 

The  Need  for  Fair  Trade  in  the  Financial  Services  Sector 

The  securities  industry  and  our  capital  markets  play  a  critical  role  in  the  U.S. 
economy.  Securities  firms  raise  capital  to  finance  new  industries,  to  expand  existing 
businesses,  to  finance  government  at  all  levels  and  to  create  jobs.  The  U.S.  capital 
markets  are  the  most  efficient,  open  and  liquid  markets  in  the  world.  Product  inno- 
vation and  state-of-the-art  technology,  coupled  with  an  eflective  regulatory  scheme 
have  made  our  markets  the  envy  of  the  world. 

Although  U.S.  manufacturing  companies  have  often  run  into  difliculties  in  selling 
their  products  abroad  because  of  barriers  set  up  by  some  of  our  trading  partners, 
the  financial  services  sector  has  frequently  encountered  even  greater  restrictions. 
Our  U.S.  financial  services  sector  is  one  of  the  world's  most  innovative  and  competi- 
tive, yet  we  face  many  foreign  barriers  which  limit  our  ability  to  p)enetrate  markets 
abroad.  When  American  securities  firms  are  deprived  of  market  access,  our  clients 
lose  access  to  a  major  competitive  resource — capital  at  its  lowest  cost.  Additionally, 
U.S.  investors,  public  and  private,  miss  out  on  broader  investment  opportunities 
with  lower  transaction  costs. 

In  order  to  serve  our  clients — many  of  whom  operate  and  raise  capital  in  various 
world  markets — American  financial  firms  must  be  able  to  establish  a  local  presence 
in  foreign  markets.  Indeed,  one  primary  motivation  for  financial  services  firms  to 
seek  access  to  foreign  markets  has  been  to  follow  our  multinational  clients  and  be- 
come better  acquainted  with  their  markets.  Otherwise,  our  financial  services  firms 
risk  losing  our  clients  to  non-U.S.  firms  with  local  expertise,  resulting  in  a  loss  of 
our  competitive  edge. 

Foreign  financial  services  providers,  taking  advantage  of  a  captive  customer  base 
to  their  benefit,  have  stepped  in  to  provide  the  financial  services  our  long-standing 
customers  need  overseas.  At  the  same  time,  these  same  foreign  financial  services 
providers  have  entered  the  U.S.  capital  markets  where  tremendous  opportunities  for 
expansion  are  joined  with  an  open  regulatory  environment  that  does  not  exist  else- 
where. Thus,  our  foreign  competitors  have  exploited  a  structural  advantage:  protec- 
tion at  home,  unfettered  opportunity  in  the  U.S.  It  is  something  like  a  flipping 
game:  heads  they  win,  tails  we  lose. 

As  a  matter  of  fundamental  fairness  and  practical  benefit  to  the  U.S.  economy, 
this  one-sided  situation  cannot  continue.  FVesident  Clinton  expressed  well  his  intent 
to  rectify  this  problem  when  he  stated  last  February,  "We  will  continue  to  welcome 
foreign  production  and  services  into  our  markets,  but  insist  that  our  products  and 
services  be  able  to  enter  theirs  on  eqpal  terms." 

The  FTFS  bill  fulfills  that  principle,  and  we  wholeheartedly  support  it.  This  legis- 
lation provides  the  United  States  with  effective  leverage,  if  needed,  against  coun- 
tries such  as  Japan,  Korea  and  others  that  close  off  their  financial  services  markets 
to  American  firms,  while  encouraging  and  positioning  their  financial  services  compa- 
nies to  take  advantage  of  ours. 


banks,  brokers,  dealers,  mutual  fund  companies,  as  well  as  other  firms  functioning  on  exchange 
floor.  We  are  active  in  all  exchange  markets,  in  the  over-the-counter-market  and  in  all  phases 
of  corporate  and  public  finance.  Collectively,  we  provide  investors  with  a  fiill  range  of  securities 
services,  and  account  for  approximately  90  percent  of  the  securities  bufiiness  conducted  in  North 
America. 


52 

To  be  certain,  we  have  been  able  to  achieve  effective  access  in  a  number  of  foreign 
markets,  for  example,  the  European  Community  provides  U.S.  securities  firms  lib- 
eral access  to  one  of  the  world's  largest  markets.  In  instances  where  progress  has 
been  codified  in  a  bilateral  or  multilateral  agreement,  the  provisions  of  FTFS  cannot 
be  invoked.  Moreover,  the  legislation  limits  sanctions  to  the  prohibition  of  (a)  expan- 
sion of  services  by  existing  foreign  financial  services  companies,  and  (b)  entry  of  new 
foreign  financial  services  companies  into  the  United  States.  It  therefore  avoids  dra- 
conian  measures  that  would  antagonize  established  trading  relationships. 

The  GATT  Uruguay  Round  Negotiations 

To  underscore  the  need  for  this  legislation,  we  must  look  at  the  promiess  to  date 
and  probable  results  in  the  financial  services  negotiations  of  the  GATT  Uruguay 
Round,  currently  in  their  final  stages  in  Geneva. 

Since  1986,  SIA,  along  with  other  financial  services  groups,  has  worked  in  close 
consultation  with  a  wide  range  of  U.S.  government  officials  to  secure  commitments 
in  the  GATT  from  our  trading  partners  to  open  their  financial  services  markets.  Our 
negotiating  team,  especially  officials  from  tne  Department  of  Treasury  and  the  Of- 
fice of  the  U.S.  Trade  Representative,  has  done  a  commendable  job  in  seeking  out 
our  perspectives  and  communicating  to  us  the  dynamics  of  the  negotiations.  In  the 
GATT  financial  services  negotiations  we  have  continuously  sought  substantial  liber- 
alization across  a  broad  range  of  commercially  important  developed  and  developing 
countries. 

Despite  this  unified  effort,  the  results  in  the  negotiations  thus  far  have  been  ex- 
tremely disappointing.  Current  offers  from  many  of  our  trading  partners  are  woe- 
fully deficient,  and  provide  no  real  liberalization.  Moreover,  the  agreement  as  pres- 
ently structured  includes  no  effective  provision  to  prevent  "free  riders" — countries 
which  make  no  liberalizing  commitments  of  their  own — from  taking  advantage  of 
the  commitments  that  others  make  in  the  agreement. 

If  a  GATT  financial  services  agreement  is  concluded  without  the  United  States 
exercising  a  Most  Favored  Nation  exemption  from  the  financial  services  portion  of 
the  agreement,  or  otherwise  refusing  to  give  the  benefits  of  our  open  market  to  the 
free  riders,  we  will  have  locked  open  our  financial  services  markets  without  having 
gained  reciprocal  commitments  from  other  countries.  FTFS  legislation,  particularly 
if  enacted  before  the  GATT  is  finalized,  would  provide  the  United  States  with  effec- 
tive leverage  in  bilateral  negotiations  to  secure  liberalizing  commitments  from  coun- 
tries that  currently  are  refusing  to  participate  meaningfully  in  the  GATT  process. 

FTFS— An  Important  and  Sound  Policy  Tool 

Growth  and  effective  market  access  for  American  financial  services  companies 
contribute  directly  to  growth  and  market  access  for  all  U.S.  industries,  both  domes- 
tically and  internationally.  FTFS  addresses  problems  U.S.  financial  services  compa- 
nies experience  in  operating  in  foreign  markets.  While  such  companies  receive  equal 
treatment  according  to  the  law  in  some  foreign  markets,  in  practice  they  are  denied 
real  equality  of  competitive  opportunity.  This  is  particularly  time  of  the  Japanese 
markets.  SlA  member  firms  nave  experienced  problems  in  the  business  areas  in 
which  they  are  most  competitive.  For  example,  securities  firms  face  tremendous  ob- 
stacles in  the  corporate  bond  underwriting  and  asset  management  businesses  and 
recently  we  fought  unfair  regulations  on  derivative  products.  Thus,  the  bill  defines 
"national  treatment"  as  receipt  of  "the  same  competitive  opportunities  (including  ef- 
fective market  access)  as  are  available  to  domestic  financial  firms." 

K  foreign  countries  deny  national  treatment  to  U.S.  financial  services  companies, 
the  bUl  provides  for  negotiation  and  consultation  within  the  U.S.  government  and 
with  the  applicable  foreign  country  to  resolve  the  problem.  Only  after  this  process 
has  failed,  the  bill  allows — ^but  does  not  require — Treasury  to  set  in  motion  the  pro- 
cedures leading  to  a  denial  of  opportunities  for  foreign  financial  services  companies 
to  expand  their  services  opportunities  in  this  countiy.  The  act  is  thus  a  finely  honed 
policy  tool,  rather  than  a  blunt  instrument  with  which  to  bash  our  trading  partners. 

Mr.  Chairman  and  Members  of  the  Committee,  to  compete  internationally  the  se- 
curities industry  depends  upon  market  access  to  developed  and  developing  coun- 
tries. As  our  clients'  needs  span  the  globe,  so  must  our  ability  to  service  them.  How- 
ever, our  experience  in  the  GATT  talks  has  driven  home  some  basic  realities — name- 
ly, that  negotiation  alone  will  not  suffice  to  secure  liberalization.  As  Theodore  Roo- 
sevelt once  said  "speak  softly  and  carry  a  big  stick,"  or  at  least  a  "finely  honed  pol- 
icy tool."  That  is  why  it  is  so  important  for  Congress  to  pass  the  FTFS  legislation. 
FTFS  will  send  a  message  loud  and  clear  to  our  more  obstinate  international  com- 
petitors that  they  will  no  longer  be  able  to  enjoy  access  to  our  markets  unless  they 
open  their  markets  to  us.  FTFS  legislation  will  provide  U.S.  negotiators  with  the 
leverage  they  need  to  gain  access  in  closed  markets. 


TESTIMONY  OF  THE  HONORABLE  PETE  STARK 
October  26,  1993 

Thank  you,  Mr.  Chairman,  for  giving  me  the  opportunity  to  express  my  strong 
support  for  the  Fair  Trade  in  Financial  Services  Act  of  1993. 

I  have  long  shared  your  concerns  that  our  financial  sector  faced  stiff  competition 
from  foreign  firms  in  U.S.  markets  whUe  encountering  obstacles  to  expansion  in 
many  foreign  markets.  In  the  102nd  Congress,  I  introduced  H.R.697,  promoting  fair 
trade  in  the  financial  services  sector.  As  you  are  all  too  well  aware,  this  provision 
did  not  survive  conference  due  to  objections  from  officials  of  the  previous  adminis- 
tration. 

The  problem  of  restricted  access  is  well  documented.  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988  required  the  Treasury  Department  to  study  and  report 
back  to  Congress  on  the  extent  to  which  American  banks  were  denied  national 
treatment  in  their  banking  operations  abroad.  The  Treasury  Department's  Decem- 
ber 1990  report  detailed  substantial  market  barriers  harmful  to  U.S.  interests  in 
Japan,  Korea,  Taiwan,  Brazil,  Venezuela  and  other  major  trading  partners. 

Negotiations  to  remedy  problems  in  these  countries  have  not  been  productive.  The 
share  of  banking  assets  held  by  American  and  other  foreign  banks  in  Japan  is  de- 
clining. The  U.S.  share  of  the  Japanese  banking  market  has  fallen  from  3  percent 
to  0.3  percent.  All  foreign  banks  together  now  have  less  than  3  percent  of  the  Japa- 
nese market.  I  do  not  mean  to  single  out  Japan  in  this  regard.  The  U.S.  has  simi- 
larly small  shares  of  banking  assets  in  Korea  and  Taiwan. 

While  our  industry  is  hampered  abroad,  foreign  banks  from  countries  that  deny 
access  to  our  institutions  have  grown  rapidly  in  the  United  States.  Foreign  banking 
institutions  currently  control  close  to  25  percent  of  all  banking  assets  booked  in  the 
U.S. — four  times  the  amount  they  held  in  1980.  In  my  home  state,  Japanese  banks 
hold  nearly  25  percent  of  total  assets.  When  looking  at  loans,  foreign  banks  now 
hold  40  percent  of  all  U.S.  commercial  and  industrial  loans,  and  over  50  percent  in 
my  home  state. 

I  am  delighted  that  this  administration  has  made  opening  markets  for  our  finan- 
cial services  sector  a  priority.  We  have  some  of  the  most  open  financial  markets  in 
the  world.  We  must  let  our  trading  partners  know — in  no  uncertain  terms — 
that  our  markets  are  as  accessible  to  their  Hrms  as  their  markets  are  acces- 
sible to  U.S.  firms. 

The  Fair  Trade  in  Financial  Services  Act  of  1993  assures  that  our  markets  will 
continue  to  be  open  markets  but  expansion  will  be  an  option  only  to  firms  from 
countries  that  commit  to  open  their  markets. 

Mr.  Chairman,  I  thank  you  for  holding  hearings  on  this  bUl  and  wish  you  well 
as  you  shepherd  it  through  the  Senate. 


STATEMENT  IN  LIEU  OF  PERSONAL  APPEARANCE  BY  DANIEL  K.  TARULLO 
AssiCTANT  Secretary  of  State  fx)r  Economic  and  Business  Affairs 

The  Department  of  State  is  pleased  to  submit  its  views  on  fair  trade  in  financial 
services  legislation. 

The  U.S.  Objective:  Opening  International  Financial  Markets 

The  Department  of  State  supports  the  objectives  of  legislation  on  fair  trade  in  fi- 
nancial services.  The  United  States  has  been  a  leader  in  promoting  liberalization 
of  financial  markets  and  in  advancing  national  treatment  as  the  standard  to  be  ap- 
plied to  foreign  investors  around  the  world.  If  properly  crafted,  fair  trade  in  finan- 
cial services  legislation  could  be  an  effective  tool  in  promoting  the  liberalization  of 
financial  markets  worldwide. 

The  Department  recognizes  the  importance  of  open  financial  markets.  Our  open 
U.S.  financial  market  has  resulted  in  an  increasingly  efficient  financial  services 
marketplace,  in  which  U.S.  companies  have  increased  access  to  financing  at  lower 
costs.  Greater  openness  in  foreign  financial  markets  means  greater  growth  in  jobs 
and  exports  for  the  United  States  financial  services  industry. 

Progress  in  Multilateral  and  Bilateral  Fora 

The  United  States  has  consistently  sought  access  to  foreign  markets  and  national 
treatment  for  U.S.  companies.  Led  by  the  Department  of  the  Treasury,  the  United 
States  has  made  significant  progress  in  lowering  foreign  barriers  to  U.S.  financial 
services  firms. 


54 

The  U.S.-Canada  Free  Trade  Agreement,  the  first  to  cover  the  entire  financial  sec- 
tor, ended  many  of  the  discriminatory  practices  which  U.S.  firms  encountered  in 
Canada  prior  to  January  1,  1989.  The  North  American  Free  Trade  Agreement  goes 
much  further,  securing  benefits  for  banks,  securities  firms,  insurance  companies  and 
other  financial  services  providers. 

In  negotiating  our  bilateral  investment  treaties  (BITs),  the  United  States  works 
to  obtain  the  better  of  national  treatment  or  most  favored  nation  treatment  for  U.S. 
financial  firms.  In  eight  of  the  thirteen  BITs  now  in  force,  the  United  States  has 
successfully  obtained  national  treatment  for  U.S.  banks  and  securities  firms,  and 
most  favored  nation  treatment  in  all  but  one  BIT. 

The  United  States  has  vigorously  pursued  access  to  financial  markets  and  na- 
tional treatment  in  other  bilateral  negotiations  as  well,  but  in  some  cases  has 
achieved  only  limited  success.  Since  1984,  the  United  States  and  Japan  have  been 
engaged  in  Yen-Dollar  talks  which  have  led  to  limited  increases  in  access  for  U.S. 
firms.  We  are  continuing  to  press  for  additional  market  access  and  liberalization  of 
the  Japanese  market  in  the  Japan  Framework  Aweement  talks.  Treasury-led  Fi- 
nancial Policy  talks  and  the  FVesidents'  Economic  Initiative  talks  with  Korea  have 
resulted  in  some  liberalization  but  overall  results  have  been  incomplete. 

In  the  Uruguay  Round,  the  United  States  has  been  the  chief  proponent  of  a  bind- 
ing General  Agreement  on  Trade  in  Services  (GATS)  that  would  include  financial 
services.  When  the  Round  is  concluded,  financial  services  will,  for  the  first  time,  be 
subject  to  GATT  disciplines  with  respect  to  maiket  access  and  most  favored  nation 
treatment. 

The  Problem  of  Free  Riders 

Despite  these  advances,  negotiations  in  the  Round  and  other  fora  have  been  frus- 
trated by  the  failure  of  some  countries  to  make  substantial  commitments  in  the  fi- 
nancial services  area. 

In  some  instances,  policymakers  in  other  countries  may  lack  a  full  appreciation 
of  the  benefits  of  liberalization  for  their  own  economic  performance.  In  other  cases, 
government  or  industry  leaders  may  fear  loss  of  control  over  their  financial  services 
industries.  In  some  key  countries,  entrenched  interests  work  to  prevent  their  coun- 
tries from  making  meaningful  commitments,  working  against  tne  interests  of  the 
country  as  a  whole. 

When  major  countries  iiefuse  to  open  their  own  financial  services  sectors  while 
claiming  the  benefits  of  other  countries'  open  markets,  a  problem  of  basic  fairness 
arises.  The  financial  services  sectors  of  these  "free  riders"  gain  significant  benefits, 
while  the  firms  of  their  trading  partners  are  handicapf>ed  by  the  absence  of  broadly 
comparable  competitive  opportunities. 

Moreover,  the  free  rider  problem  puts  at  risk  the  fairness  of  a  system  built  on 
national  treatment  and  most  favored  nation  status,  a  system  that  has  served  us  well 
in  the  past.  We  want  other  countries  to  have  a  strong  incentive  to  make  meaningful 
market  opening  offers  on  financial  sei^ces  in  the  Uruguay  Round  services  negotia- 
tions. To  faU  to  redress  the  imbalance  between  rights  ana  obligations  would  result 
over  time  in  a  weakening  of  the  open  international  system  on  which  our  prosperity 
has  been  buUt. 

Elements  of  an  Effective  Policy  Instrument 

The  State  Department  seeks  to  work  with  other  agencies  and  with  the  Congress 
to  develop  legislation  on  fair  trade  in  financial  ser^ces  that  could  prod  major  free 
riders  to  liberalize  their  domestic  services  markets. 

An  effective  policy  instrument  would  include  the  following  elements: 

•  Provide  for  Executive  Authority — Withholding  new  opportunities  from  a  country  in 
response  to  its  failure  to  give  adequate  opportunities  for  fair  competition  to  U.S. 
financial  firms  is  a  power  that  should  rest  firmly  in  the  hands  of^  the  Executive, 
not  regulatory  agencies.  Specifically,  we  believe  that  this  responsibility  should  be 
lodged  with  the  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary  of 
State  and  the  U.S.  Trade  Representative,  and  subject  to  the  specific  direction,  if 
any,  of  the  President.  Moreover,  the  process  must  allow  for  the  exercise  of  discre- 
tion, not  mandate  action.  This  will  ensure  that  the  Executive  can  use  this  new 
power  in  conjunction  with  other  policy  instruments,  and  guarantees  that  an  ap- 
propriate range  of  American  interests  are  taken  into  account  in  the  decision  to 
impose  sanctions.  Actions  which  would  result  in  a  negative  impact  upon  our  own 
U.S.  economy  must  not  be  undertaken  h^tly. 

•  Protect  the  Interests  of  U.S.  Firms  Abroad — Any  instrument  used  to  foster  fair 
trade  in  financial  services  must  protect  the  interests  of  U.S.  firms  already  ectab- 
lished  in  foreign  countries. 
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When  the  European  Community  passed  the  Second  Banking  Directive,  the 
United  States  won  assurances  that  the  directive  would  not  negatively  affect  U.S. 
banks  already  doing  business  within  the  EC.  The  United  States  also  must  assure 
that  existing  operations  of  foreign  companies  already  established  within  the  Unit- 
ed States  are  not  the  target  of  actions  against  their  home  countries  pursuant  to 
fair  trade  in  financial  services  legislation.  We  believe  that  any  policy  should  be 
focused  on  limiting  access  to  new  firms  or  new  opportunities. 
•  Support  International  Legal  Principles — The  United  States  has  spent  a  great  deal 
of  time  and  achieved  real  success  in  establishing  an  international  investment  sys- 
tem grounded  in  sound  legal  principles.  Any  mechanism  the  United  States  might 
establish  to  open  markets  for  its  own  financial  services  firms  should  respect  these 
legal  principles.  The  Uruguay  Round  financial  services  negotiation  provides  the 
oppwrtunity  for  a  significant  strengthening  of  this  system.  We  want  to  encourage 
our  partners  to  take  advantage  of  the  opportunity  presented  by  the  Uruguay 
Round  to  open  their  financial  services  sector.  Any  country  that  implements  an  ac- 
ceptable financial  services  offer  in  the  Uruguay  Round  should  be  confident  that 
it  will  not  be  disadvantaged  under  U.S.  legislation  on  fair  trade  in  financial  serv- 
ices. By  being  structured  to  encourage  such  offers,  U.S.  legislation  could  strength- 
en the  international  legal  framework  on  financial  services  both  in  the  proposed 
General  Agreement  on  Trade  in  Services  (GATS)  and  in  other  future  negotiations. 

Financial  Services  Liberalization  at  the  Crossroads 

The  United  States  supports  the  multilateral  liberalization  of  financial  services. 
We  continue  to  be  convinced  that  the  effort  to  open  financial  markets  worldwide  is 
in  the  best  interests  of  the  economies  of  all  countries,  not  just  our  own. 

We  have  made  progress,  as  is  evidenced  by  numerous  international  agreements 
including  our  BITs  and  free  trade  agreements.  Even  more  progress  is  possible  if  the 
negotiations  on  the  General  Agreement  on  Trade  in  Services  can  be  successfiilly  con- 
cluded. 

We  believe  that  properly  crafted  legislation  on  fair  trade  in  financial  services 
could  complement  these  efforts.  Currently,  financial  services  offers  from  some  coun- 
tries remain  insuflicient.  Additional  policy  tools  appear  necessary  to  encourage  such 
countries  to  open  their  financial  martets. 

A  carefully  crafted  law  on  Fair  Trade  in  Financial  Services  could  facilitate  multi- 
lateral liberalizations  in  the  markets  of  all  participating  countries.  Such  a  statute 
would  give  the  United  States  a  way  to  level  the  playing  field  for  U.S.  companies 
in  foreign  countries  where  they  currently  face  exclusion  or  receive  discriminatory 
treatment. 

The  Department  of  State  looks  forward  to  working  with  other  U.S.  government 
agencies  and  with  the  Congress  to  achieve  these  objectives. 
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July  2,  1993 

The  Honorable  William  J.  Clinton 
President  of  the  United  States 
The  White  House 
Washington,  D.C.  20500 

Dear  Mr.  President: 

As  you  depart  for  Tokyo  to,  among  other  things,  continue  the  process 
of  concluding  the  Uruguay  Round  of  the  General  Agreement  on  Tariffs 
and  Trade  (GATT)  negotiations,  we  are  writing  to  express  our  serious 
concerns  about  the  status  of  the  draft  Dunkel  text  governing  financial 
services.  Members  of  our  Committee  have  expressed  the  concern  in  the  past 
that  many  foreign  countries  do  not  provide  United  States  financial 
institutions  the  same  equality  of  competitive  opportunity  that  our 
government  accords  foreign  financial  institutions  in  our  markets.  They 
expressed  support  for  a  GATT  Agreement  on  financial  services,  but  only  if  it 
remedied  inequities  in  how  trade  in  such  services  is  presently  conducted. 

In  our  view,  none  of  the  major  objectives  sought  by  the  United  States 
in  the  financial  services  sector  are  attained  in  the  Dunkel  text.  Specifically 
it  does  not  require  countries  with  closed  financial  services  markets  to  open 
them;  nor  does  it  require  such  countries  to  provide  real  national  treatment, 
i.e.  equality  of  competitive  opportunity,  to  the  foreign  financial  institutions 
to  which  they  permit  market  access.   Perhaps  most  disturbing  are  the 
increasingly  frequent  objections  by  other  countries  to  the  possible  exercise 
by  the  United  States  of  its  rights  under  the  Dunkel  text  to  take  an 
exemption  from  the  most-favored-nation  (MFN)  trade  concept;  however,  such 
action  may  be  necessary  if  we  are  to  prevent  countries  that  refuse  to  open 
their  own  financial  markets  fi-om  having  a  legal  right  to  continue  to  enjoy 
access  to  our  market. 
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Mr.  President,  it  is  absolutely  essential  that  the  United  States  pursue 
a  strategy  that  ensures  the  GATT  Agreement  does  not  give  legal  protection 
to  so-called  free-riders  and  protects  the  authority  of  the  United  States  to 
utilize  the  denial  or  conditioning  of  access  to  our  market  as  a  tool  to  open 
other  markets  following  the  conclusion  of  the  Uruguay  Round.    Otherwise, 
as  leaders  of  America's  financial  services  industry  have  indicated,  their 
firms  would  be  worse  off  under  the  Round's  financial  services  agreement 
than  they  would  be  without  any  such  agreement.   In  effect,  the  United 
States  would  "lock"  its  market  open  while  losing  the  authority  to  pursue 
bilateral  negotiations  with  countries  that  discriminate  against  our  financial 
services  industries. 

We  believe  the  United  States  must  establish  a  firm  policy  to  prevent 
ft-ee-riders.   Several  alternative  approaches  to  implement  an  anti-free-rider 
policy  appear  to  be  available.   For  example,  the  United  States  could,  as 
noted  above,  exercise  its  right  under  the  Dunkel  text  to  prevent  free-riders 
by  taking  an  MFN  exemption  for  financial  services.  Another  alternative 
would  be  for  the  United  States  to  pursue  a  policy  of  sectoral  non-application. 
Under  such  an  approach,  countries  willing  to  offer  each  other  equality  of 
competitive  opportunity  could  do  so  with  multilateral  safeguards,  but 
countries  unwilling  to  make  such  commitments  would  not  be  guaranteed 
such  benefits  fi-om  other  countries.   U.S.  negotiators  may  have  additional 
ideas  for  dealing  with  the  fi-ee-rider  problem.   Our  main  point  is  that  if  this 
matter  is  not  resolved,  the  GATT  Agreement  on  financial  services  will  serve 
neither  the  interests  of  our  financial  services  industry  nor  our  country. 

In  addition,  it  is  clear  that  changes  in  United  States  law  will  be 
needed  to  implement  protection  against  free-riders  and  to  ensure  that  U.S. 
negotiators  have  adequate  leverage  to  open  foreign  financial  markets  that 
remain  closed  following  the  Uruguay  Round.   The  Committee  would  like  to 
begin  consultations  with  the  Administration  on  such  matters  as  soon  as 
possible  after  the  Economic  Summit. 
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We  conclude  by  noting  that  if  the  concerns  we  have  expressed  about 
inadequacies  of  the  current  GATT  efforts  to  deal  with  free-riders  in  financial 
services  are  not  corrected  the  Agreement  will  hinder  and  not  help  the 
international  competitive  position  of  U.S.  financial  firms. 

Sincerely, 


7)'^2^<^x^ 


4ator  Alfonse  D'Amato  *      Senator  Donald  W.  Ri 

Ranking  Member  Chairm, 


Senator  Jim  Sasser 

Chairman 

jubcommittee  on  International 

Finance  and  Monetary  Policy 


cc:       The  Honorable  Lloyd  Bentsen 
Secretary  of  the  Treasurj' 

The  Honorable  Mickey  Kantor 
U.S.  Trade  Representative 

The  Honorable  Warren  Christopher 
Secretary  of  State 

The  Honorable  Ronald  Brown 
Secretary  of  Commerce 

The  Honorable  Robert  Rubin 
Assistant  to  the  President 
for  Economic  Policy 
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RESPONSE  TO  WRITTEN  QUESTIONS  OF  SENATOR  RIEGLE 
FROM  LAWRENCE  H.  SUMMERS 

Q.l.  Mr.  Summers,  you  state  on  page  6  of  your  testimony  that  any 
sanctions  imposed  under  the  Fair  Trade  bill  "must  be  a  last  resort 
not  an  opening  salvo." 

Actually,  under  Fair  Trade  I  have  always  perceived  that  sanc- 
tions should  be  used  complementary  to  our  negotiating  position.  I 
have  not  thought  that  negotiations  should  stop  if  sanctions  are  im- 
posed— but  rather  sanctions  should  be  considered  part  of  a  nego- 
tiating strategy  to  open  markets.  Do  you  agree? 
A.1.  I  agree  that  negotiations  need  not  end  just  because  sanctions 
may  have  been  imposed. 

Our  objective  is  to  obtain  non-discriminatory  access  to  foreign  fi- 
nancial markets,  not  to  restrict  or  close  access  to  ours.  Our  efforts 
must  be  focused  first  on  negotiating  agreements  that  provide  such 
access.  If  that  fails,  however,  we  should  need  to  have  recourse  to 
discretionary  sanctions  to  avoid  rewarding  countries  for  their  in- 
transigence. 

Q.2.  You  state  on  page  1  of  your  prepared  testimony  that:  'The  Ad- 
ministration supports  the  objectives  of  S.  1527  and  will  work  closely 
with  the  Congress  to  iron  out  final  details  and  obtain  passage  as 
soon  as  possible." 

How  quickly  would  the  Administration  want  the  Congress  to 
move  in  getting  Fair  Trade  enacted?  Do  we  need  to  get  it  enacted 
before  the  current  GATT  talks  conclude  in  December,  or  could  it, 
if  necessary,  be  included  in  GATT  implementing  legislation? 
A.2.  Ideally,  we  would  like  to  see  Fair  Trade  in  Financial  Services 
legislation  enacted  before  the  end  of  the  Uruguay  Round  of  GATT 
negotiations  set  for  December  15,  1993,  in  order  to  send  a  clear 
message  to  countries  which  have  not  yet  made  acceptable  offers  in 
financial  services.  We  would  want  to  consider  further  the  appro- 
priate approach  if  an  early  passage  is  not  possible  this  year. 
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103d  CONGRESS  ^       1   CT  O  7 

1st  Session  ^^    JL  O  <W  4 

To  provide  for  fair  trade  in  financial  services. 

IN  THE  SENATE  OF  THE  UNITED  STATES 

October  7  (legislative  day,  September  27),  1993 
Mr.  RiEGLE  (for  himself,  Mr.  D'AiLVTO,  Mr.  Bryan,  Mr.  Kerry,  Mr.  Do- 
siENia,  Mr.  Sasser,  Mr.  Shelby,  Mr.  Campbell.  Mrs.  Boxer,  Mrs. 
Murray,  and  Mr.  SarbaxeS)  introduced  the  foUowng  biU;  which  was 
read  twice  and  referred  to  the  Committee  on  Banking,  Housing,  and 
Urban  Affairs 


A  BILL 

To  provide  for  fair  trade  in  financial  services. 

1  Be  it  enacted  ly  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

4  (a)  Short  Title.— This  Act  may  be  cited  as  the 

5  "Fair  Trade  in  Financial  Services  Act  of  1993". 

6  (b)  Table  of  Contents. — The  table  of  contents  for 

7  this  Act  is  as  follows: 

Sec.   1.  Short  title;  table  of  contents. 

Sec.  2.  Effectuating  the  principle  of  national  treatment  for  banking  organiza- 
tions. 

Sec.  3.  Effectuating  the  principle  of  national  treatment  for  securities  organiza- 
tions. 

Sec.  4.  Financial  interdependence  study. 

Sec.   5.  Conforming  amendments. 


61 


2 

1  SEC.    2.    EFFECTUATING    THE    PRINCIPLE    OF    NATIONAL 

2  TREATMENT  FOR  BANKING  ORGANIZATIONS. 

3  The  International  Banking  Act  of  1978  (12  U.S.C. 

4  3101  et  seq.)  is  amended  by  adding  at  the  end  the  foUow- 

5  ing  new  section: 

6  "SEC.  18.  NATIONAL  TREATMENT. 

7  "(a)  Purpose. — The  purpose  of  this  section  is  to  en- 

8  courage  foreign  countries  to  accord  national  treatment  to 

9  United  States  banking  organizations  that  operate  or  seek 

10  to  operate  in  those  countries. 

11  "(b)   Identifying  Countries  That  Deny  Na- 

12  TioNAL  Treatment  to  United   States  Banks  or 

13  Bank  Holding  Companies. — The  Secretanv-  shall  iden- 

14  tify  the  extent  to  which  foreign  countries  deny  national 

15  treatment  to  United  States  banking  organizations — 

16  "(1)  according  to  the  most  recent  report  under 

17  section  3602  of  the  Omnibus  Trade  and  Competi- 

18  tiveness  Act  of  1988  (or  update  thereof);  or 

19  "(2)  based  on  more  recent  information  that  the 

20  Secretary'  deems  appropriate. 

21  "(c)    Determining   Whether   Dknlai.    op    Na- 

22  TIONAL  Treatment  Has  Significant  Ad\-erse  Ef- 

23  PECT. — 

24  "(1)  In  GENER.\l.— The  Secretary  shall  deter- 

25  mine  whether  the  denial  of  national   treatment  to 

26  United   States  banking  organizations  by  a  foreign 
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1  country  identified  under  subsection  (b)  has  a  signifi- 

2  cant  adverse  effect  on  such  organizations. 

3  "(2)  Factors  to  be  coNsroERED. — In  deter- 

4  mining  whether  and  to  what  extent  a  foreign  country 

5  denies  national  treatment  to  United  States  banking 

6  organizations,  and  in  determining  the  effect  of  any 

7  such  denial  on  such  banking  organizations,  the  Sec- 

8  retary  shall  consider  appropriate  factors,  including — 

9  "(A)  the  size  of  the  foreign  country's  mar- 

10  kets  for  the  financial  services  involved,  and  the 

11  extent  to  which  United  States  banking  organi- 

12  zations  operate  or  seek  to  operate  in  those  mar- 

13  kets; 

14  "(B)   the  extent  to  which  United  States 

15  banking  organizations  may  participate  in  devel- 

16  oping  regulations,  guidelines,  or  other  policies 

17  regarding  new  products,  services,  and  markets 

18  in  the  foreign  country; 

19  "(C)  the  extent  to  which  the  foreign  coun- 

20  tr\^   issues   written    regulations,    guidelines,    or 

21  other  policies  applicable  to  United  States  bank- 

22  ing  organizations  operating  or  seeking  to  oper- 

23  ate  in  the  foreign  eountri'  that  are — 

24  "(i)  prescribed  after  adequate  notice 

25  and  opportunity  for  comment; 

•S  1527  IS 


63 


4 

1  "(ii)   readily  available   to  the  public; 

2  and 

3  "(iii)    prescribed   in    accordance   Avith 

4  objective  standards  that  effectively  prevent 

5  arbitrary  and  capricious  determinations; 

6  "(D)   the   extent  to  which   United   States 

7  banking   organizations    may   offer   foreign    ex- 

8  change  services  in  the  foreign  country;  and 

9  "(E)  the  effects  of  the  regulatory  policies 

10  of  the  foreign  eountrv-  on — 

11  "(i)  the  lending  policies  of  the  central 

12  bank  of  that  countrj-; 

13  "(ii)    capital    requirements    applicable 

14  in  that  countrj-; 

15  "(iii)  the  regulation  of  deposit  interest 

16  rates  by  that  country-; 

1^  "(iv)  restrictions  on  the  operation  and 

18  establishment  of  branches  in  that  eountrv; 

19  and 

20  "(v)    restrictions  on   access   to   auto- 

21  mated    teller    machine    networks    in    that 

22  eountiy. 

23  "(d)  Determinatiox. — 

24  "(1)    Publication-.— If   the    Secretan-   deter- 

25  mines    that    the    denial    of    national    treatment    to 
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1  United   States  banking  organizations  by  a  foreign 

2  country  has  a  significant  adverse  effect  on  such  or- 

3  ganizations,  the  Secretary — 

4  "(A)  may,  after  initiating  negotiations  in 

5  accordance  uith  subsection  (g),  and  after  con- 

6  sultation  \\ith  the  United  States  Trade  Rep- 

7  resentative,   the   Secretary-  of  State,   and   any 

8  other  department  or  agency  that  the  Secretary 

9  deems  appropriate,  pubhsh  that  determination 

10  in  the  Federal  Register; 

11  "(B)  shall,  not  less  frequently  than  annu- 

12  ally,   in   consultation  with   any  department  or 

13  agency  that  the  Secretar^•  deems  appropriate, 

14  re\'iew  each   such   determination   to   determine 

15  whether  it  should  be  rescinded;  and 

16  "(C)  shall  inform  State  bank  supervisors 

17  of  the  publication  of  that  determination. 

18  "(2)   Exception'  for  countries  that  aee 

19  parties  to  certain'  agreements  go\'erning  fi- 

20  NANCLAL  SERMCES. — Paragraph  (1)  shall  not  apply 

21  to  a  foreign  countiy  to  the  extent  that  a  determina- 

22  tion  under  that  paragi-aph  with  respect  to  the  for- 

23  eign  couiitn-  would  pei-niit  action  to  be  taken  under 

24  this  section  that  would  be  inconsistent  with  a  bilat- 

25  eral  or  multilateral  agreement  that  governs  financial 
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1  services  that  the  President  entered  into  with  that 

2  country  and  the  Senate  and  the  House  of  Represent- 

3  atives  approved,  before  the  date  of  enactment  of  this 

4  section. 

5  "(e)  Sanctions. — 

6  "(1)  Action  by  federal  banking  agency. — 

7  If  a  determination  under  subsection  (d)(1)  is  in  ef- 

8  feet  with  respect  to  a  foreign  country  and  a  pubHca- 

9  tion  of  that  determination  has  been  made  in  accord- 

10  anee  with   subsection   (d)(1)(A),   in   evaluating  an 

1 1  application  or  notice  filed  by  a  person  of  that  foreign 

12  country,  the  appropriate  Federal  banking  agency — 

13  "(A)  shall  consider  the  determination  and 

14  the  conclusions  of — 

15  "(i)  the  reports  required  under  section 

16  3602  of  the  Omnibus  Trade  and  Competi- 

17  tiveness  Act  of  1988  (and  updates  there- 

18  to);  and 

19  "(ii)  the  reports  submitted  in  aecord- 

20  ance  with  subsection  (h); 

21  "(B)  shall  consult  with  the  Secretary  con- 

22  ceming   such    determination    and    conclusions; 

23  and 

24  "(C)  may,  only  with  the  concurrence  of  the 

25  Secretary',   deny  the  application  or  disapprove 
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1  the  notice,  based  on  the  determination  under 

2  subsection  (d)(1). 

3  "(2)  Preventing  existing  entities  from 

4  being  used  to  evade  this  section. — 

5  "(A)  In  general. — If  a  determination  has 

6  been  published  in  accordance  with  subsection 

7  (d)(1)(A)  with  respect  to  a  foreign  country,  a 

8  bank,  foreign  bank  described  in  section  8(a), 

9  branch,   agency,   commercial   lending  company, 

10  or  other  affiliated  entity  that  is  a  person  of  that 

1 1  country  shall  not,  without  prior  approval  of  the 

12  appropriate  Federal  banking  agency,  after  con- 

13  sultation  with  the   State  bank   supervisor,   di- 

14  rectly  or  indirectly,  in  the  United  States — 

15  "(i)  commence  any  line  of  business  in 

16  which  the  person  was  not  engaged  as  of 

17  the  date  the  determination  was  published 

18  in  the  Federal  Register;  or 

19  "(ii)  conduct  business  from  any  loca- 

20  tion  at  which  the  person  did  not  conduct 

21  business  as  of  that  date. 

22  "(B)      Exception. — Subparagraph      (A) 

23  shall  not  apply  \v\i\\  respect  to  companies  de- 

24  scribed  in  section  2(h)(2)  of  the  Bank  Holding 

25  Company  Act  of  1956. 
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1  "(f)  Exemptions  From  Sanctions. — 

2  "(1)    In   gent;ral. — Subsection    (e)    does   not 

3  apply  to  the  subsidiaries  in  the  United  States  of  a 

4  person  of  a  foreign  country  if  the  Secretary  deter- 

5  mines  that  the  banking  laws  and  regulations  of  the 

6  foreign    country,    as    actually    applied,    meet    or 

7  exceed — 

8  "(A)  the  standards  for  treatment  of  sub- 

9  sidiaries  of  United  States  banking  organizations 

10  contained  in  the  Second  Banking  Directive,  and 

11  in  any  amendment  to  the  Second  Banking  Di- 

12  rective,  if  the  Secretary  determines  that  such 

13  amendment — 

14  "(i)   does  not  restrict  any  operation, 

15  activity,  or  authority  to  expand  any  oper- 

16  ation   or   activity,   permitted   under  those 

17  standards,  of  any  subsidiary-  in  the  foreign 

18  country'  of  any  such  bank  or  bank  holding 

19  company;  or 

20  "(ii)    is   in   accordance   with   national 

21  treatment  of  subsidiaries  of  such  banking 

22  organizations;  or 

23  "(B)  any  set  of  standards  that,  taken  as  a 

24  whole,   is   no   less   favorable   to   United   States 
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1  banking  organizations  than  the  standards  re- 

2  ferred  to  in  subparagraph  (A). 

3  "(2)  Standards  for  exercise  of  discre- 

4  TION. — In  exercising  any  discretion  under  this  sub- 

5  section,     the     Federal     banking     agencies,     after 

6  consultation  with  the  Secretary,  shall  consider,  with 

7  respect  to   a  bank,   foreign  bank,   branch,   agency, 

8  commercial  lending  company,  or  other  affiliated  en- 

9  tity  that  is  a  person  of  a  foreign  country  and  is  op- 

10  crating  in  the  United  States — 

11  "(A)  the  extent  to  which  the  foreign  coun- 

12  try  is   progressing   toward   according   national 

13  treatment  to  United  States  banking  organiza- 

14  tions;  and 

15  "(B)  whether  the  foreign  country  permits 

16  United  States  banking  organizations  to  expand 

17  their   activities   in   that   countrj^,    even   if  that 

18  country'  determined  that  the  United  States  did 

19  not  accord  national  treatment  to  the  banking 

20  organizations  of  that  country'. 

21  "(g)  Negotutions. — 

22  "(1)  In  GEXER.\l.— The  Secretarj^— 

23  "(A)   shall   initiate  negotiations  with   any 

24  foreign  country'  with  respect  to  which  a  deter- 
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1  mination  made  under  subsection   (d)(1)   is  in 

2  effect;  and 

3  "(B)   may  initiate   negotiations  with   any 

4  foreign  country  which  denies  national  treatment 

5  to  United  States  banking  organizations  to  en- 

6  sure  that  the  foreign  country  accords  national 

7  treatment  to  such  organizations. 

8  "(2)  Exceptions. — Paragraph  (1)  does  not  re- 

9  quire  the  Secretary  to  initiate  negotiations  with  a 

10  foreign  country  if  the  Secretary — 

11  "(A)  determines  that  the  negotiations — 

12  "(i)  would  be  so  unlikely  to  result  in 

13  progress  toward  according  national  treat- 

14  ment  to  United  States  banking  organiza- 

15  tions  as  to  be  a  waste  of  effort;  or 

16  "(ii)  would  impair  the  economic  inter- 

17  ests  of  the  United  States;  and 

18  "(B)    gives   written   notice   of  that   deter- 

19  mination  to  the   chairperson  and  the  ranking 

20  minority  member  of  the  Committee  on  Banking, 

21  Housing,  and  Urban  Affairs  of  the  Senate  and 

22  of  the   Committee   on   Banking,    Finance   and 

23  Urban  Affairs  of  the  House  of  Representatives. 

24  "(h)  Report.— 
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1  "(1)  Contents  of  report. — Not  later  than 

2  December   1,   1994,   and  biennially  thereafter,  the 

3  Secretary  shall   submit  to   the   Congress   a  report 

4  that— 

5  "(A)  specifies  the  foreign  countries  identi- 

6  fied  under  subsection  (b); 

7  "(B)  if  a  determination  under  subsection 

8  (d)(1)  is  in  effect  with  respect  to  the  foreign 

9  country,  provides  the  reasons  therefor; 

10  "(C)  if  the  Secretary  has  not  made  or  has 

11  rescinded  such  a  determination  with  respect  to 

12  the  foreign  country,  provides  the  reasons  there- 

13  for; 

14  "(D)  describes  the  results  of  any  negotia- 

15  tions   conducted  under  subsection   (g)(1)   with 

16  the  foreign  country;  and 

17  "(E)  discusses  the  effectiveness  of  this  see- 

18  tion  in  achieving  the  purpose  of  this  section. 

19  "(2)  Submission  of  report. — The  report  re- 

20  quired  by  paragraph  (1)  may  be  submitted  as  part 

21  of  a  report  or  update  submitted  under  section  3602 

22  of  the  Omnibus  Trade  and  Competitiveness  Act  of 

23  1988. 

24  "(i)  Definitions. — For  purposes  of  this  section,  the 

25  following  definitions  shall  apply: 
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1  "(1)  Appropriate  federal  banking  agen- 

2  CY. — The     term     'appropriate     Federal     banking 

3  agency* — 

4  "(A)   in  the  ease  of  a  noninsured  State 

5  bank  or  branch,  means  the  Board  of  Governors 

6  of  the  Federal  Reserve  System;  and 

7  "(B)    in   any   other   ease,    has   the   same 

8  meaning  as  in  section  3  of  the  Federal  Deposit 

9  Insurance  Act. 

10  "(2)     Banking     organization. — The     term 

11  'banking  organization'   means  a  bank,   including  a 

12  branch  or  subsidiary  thereof,  or  a  bank  holding  com- 

13  pany. 

14  "(3)  National  treatment. — ^A  foreign  coun- 

15  try  accords  'national  treatment'   to  United  States 

16  banking  organizations   if  it  offers  them   the   same 

17  competitive  opportunities  (including  effective  market 

18  ■   access)  as  are  available  to  its  domestic  banking  orga- 

19  nizations. 

20  "(4)  Person  of  a  foreign  country. — The 

21  term  'person  of  a  foreign  countrj''  means — 

22  "(A)  a  person  organized  under  the  laws  of 

23  the  foreign  country; 

24  "(B)  a  person  that  has  its  principal  place 

25  of  business  in  the  foreign  country; 
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1  "(C)  an  individual  who  is — 

2  "(i)  a  citizen  of  the  forei^  country, 

3  or 

4  "(ii)  domiciled  in  the  foreign  country; 

5  and 

6  "(D)  a  person  that  is  directly  or  indirectly 

7  controlled  by  a  person  described  in  subpara- 

8  graph  (A)  or  (B),  or  by  an  individual  described 

9  in  subparagraph  (C). 

10  "(5)  Second  banking  directive. — The  term 

1 1  'Second  Banking  Directive'  means  the  Second  Coun- 

12  cil  Directive  of  December  15,  1989,  on  the  Coordi- 

13  nation   of  Laws,    Regulations,    and   Administrative 

14  Provisions  Relating  to  the  Taking  Up  and  Pursuit  of 

15  the  Business  of  Credit  Institutions  and  Amending 

16  Directive  77/780/EEC  (89/646/EEC). 

17  "(6)  Secretary. — The  term  'Secretary'  means 

18  the  Secretary'  of  the  Treasury.". 

19  SEC.  3.  effectuating  the  principle  of  national 

20  treatment   for   securities    organiza- 

21  TIONS. 

22  (a)  Purpose. — The  purpose  of  this  section  is  to  en- 

23  courage  foreign  countries  to  accord  national  treatment  to 

24  United  States  securities  organizations  that  operate  or  seek 

25  to  operate  in  those  countries. 
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1  (b)  iDENTIFilNG  COUNTRIES  THAT  DENT  NATIONAL 

2  Treatment  to  United  States  Securities  Organiza- 

3  tions. — The  Secretary  shall  identify  whether  and  to  what 

4  extent  foreign  countries  deny  national  treatment  to  United 

5  States  securities  organizations — 

6  (1)  according  to  the  most  recent  report  under 

7  section  3602  of  the  Omnibus  Trade  and  Competi- 

8  tiveness  Act  of  1988  (or  update  thereof);  or 

9  (2)  based  upon  more  recent  information  that 

10  the  Secretary-  deems  appropriate. 

1 1  (c)  Determining  Whether  Dental  of  National 

12  Treatment  Has  Significant  Ad\^rse  Effect. — The 

13  Secretary  shall  determine  whether  the  denial  of  national 

14  treatment  to  United  States  securities  organizations  by  a 

15  foreign  country  identified  under  subsection  (b)  has  a  sig- 

16  nificant  adverse  effect  on  such  organizations. 

17  (d)  Determination. — 

18  (1)  Publication. — If  the  Secretan,'  determines 

19  that   the   denial    of   national    treatment   to    United 

20  States  securities  organizations  by  a  foreign  country 

21  has  a  significant  adverse  effect  on  such  organiza- 

22  tions,  the  Secretary- — 

23  (A)  may,  after  initiating  negotiations  in  ac- 

24  cordance  with   subsection   (g),   and   after  con- 

25  sultation  with   the  United   States   Trade   Rep- 
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1  resentative,   the   Secretary  of  State,   and  any 

2  other  department  or  agency  that  the  Secretary 

3  deems  appropriate,  pubHsh  that  determination 

4  in  the  Federal  Register;  and 

5  (B)  shall,  not  less  frequently  than  annu- 

6  ally,   in   consultation  with   any  department  or 

7  agency  that  the  Secretary  deems  appropriate, 

8  review  each  such  determination  to  determine 

9  whether  it  should  be  rescinded. 

10  (2)   Exception  for  countries   that  are 

11  parties  to  certain  agreements  governing  pi- 

12  NANCIAL  SERVICES. — Paragraph  (1)  shall  not  apply 

13  to  a  foreign  country  to  the  extent  that  a  determina- 

14  tion  under  that  paragraph  with  respect  to  the  for- 

15  eign  country  would  permit  action  to  be  taken  under 

16  this  section  that  would  be  inconsistent  with  a  bilat- 

17  eral  or  multilateral  agreement  that  governs  financial 

18  services  that  the  President  entered  into  with  that 

19  country  and  the  Senate  and  the  House  of  Represent- 

20  atives  approved,  before  the  date  of  enactment  of  this 

21  section. 

22  (e)  Sanctions. — 

23  (1)  Recommendation  by  the  secretary. — 

24  If  a  determination  under  subsection  (d)(1)  is  in  ef- 

25  feet  with  respect  to  a  foreign  country,  the  Secretary 
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1  may,    after    consultation    with    the    United    States 

2  Trade  Representative,  the  Secretary  of  State,  and 

3  any  other  department  or  agency  that  the  Secretary 

4  deems  appropriate,  and  subject  to  the  specific  direc- 

5  tion  of  the  President   (if  any),  recommend  to  the 

6  Commission  that  the  Commission  deny  any  appHca- 

7  tion  or  notice  filed  by  a  person  of  that  foreign  coun- 

8  tiy. 

9  (2)  Action  by  commission. — If  a  determina- 

10  tion  under  subsection  (d)(1)  is  in  effect  with  respect 

11  to  a  foreign  country  and  a  publication  of  that  deter- 

12  mination  has  been  made  in  accordance  with  sub- 

13  section  (d)(1)(A),  in  evaluating  any  application  or 

14  notice  filed  by  a  person  of  that  foreign  country  con- 

15  ceming  which  the  Commission  has  received  a  rec- 

16  ommendation  from  the  Secretary  under  paragraph 

17  (1),  the  Commission — 

18  (A)  shall  consider — 

19  (i)    the   recommendation   of  the   Sec- 

20  retary;  and 

21  (ii)  the  determination  and  the  conclu- 

22  sions  of  the  reports  and  updates  under  sec- 

23  tion  3602  of  the  Omnibus  Trade  and  Com- 

24  petitiveness  Act  of  1988  and  the  reports 
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1  submitted   in   accordance  with   subsection 

2  (g); 

3  (B)  shall  consult  with  the  Secretary  con- 

4  ceming  the  determinations  and  conclusions  re- 

5  f erred  to  in  subparagraph  (A)(ii);  and 

6  (C)  may  deny  the  application  or  disapprove 

7  the  notice,  unless  the  Commission  determines 

8  that  the  denial  or  disapproval  would  be  incon- 

9  sistent  with  the  public  interest  and  the  protec- 

10  tion  of  investors. 

11  (3)    Notice    required    to    acquire    reg- 

12  istered  securities  organization. — 

13  (A)    In    GENTERAL. — If    a    determination 

14  under  subsection  (d)(1)  is  in  effect  with  respect 

15  to  a  foreign  countr\',  no  person  of  that  foreign 

16  country,  acting  directly  or  indirectly,  may  ac- 

17  quire  control  of  any  registered  securities  organi- 

18  zation,  unless — 

19  (i)  the  Commission  has  been  given  no- 

20  tice  not  less  than  90  da\^  in  advance  of 

21  the  acquisition,  in  such  form  as  the  Com- 

22  mission  shall  prescribe  by  rule  and  eontain- 

23  ing  such  information  as   the   Commission 

24  may  require  by  rule  or  order;  and 
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1  (ii)    the    Commission    has    not    dis- 

2  approved    the    notice    under    paragraph 

3  (2)(C). 

4  (B)   Notifying  secretary. — The  Com- 

5  mission  shall  promptly  notify  the  Secretary  of 

6  any  notice  received  under  subparagraph  (A). 

7  (C)    Extending    90-day    period. — The 

8  Commission  may,  by  order,  extend  for  an  addi- 

9  tional  180  days  the  period  during  which  the 

10  Commission  may  disapprove  a  notice  received 

11  under  subparagraph  (A). 

12  (4)   Standards  for  exercise   of   discre- 

13  TION. — In  exercising  any  discretion  under  this  sub- 

14  section,  the  Secretary  and  the  Commission  shall  con- 

15  sider,  with  respect  to  a  securities  organization  that 

16  is  a  person  of  a  foreign  country  and  is  operating  in 

17  the  United  States — 

1 8  (A)  the  extent  to  which  the  foreign  country 

19  is  progressing  toward  according  national  treat- 

20  ment  to  United  States  securities  organizations; 

21  and 

22  (B)  whether  the  foreign   country  permits 

23  United   States  securities  organizations   to   ex- 

24  pand  their  activities  in  that  country,  even  if 

25  that  countrj-  determined  that  the  United  States 
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1  did  not  accord  national  treatment  to  securities 

2  organizations  of  that  country. 

3  (f)  Negotiations. — 

4  (1)  In  general. — The  Secretary — 

5  (A)  shall  initiate  negotiations  with  any  for- 

6  eign  country  with  respect  to  which  a  determina- 

7  tion  under  subsection  (d)(1)  is  in  effect;  and 

8  (B)  may  initiate  negotiations  with  any  for- 

9  eign  country  which  denies  national  treatment  to 

10  United  States  securities  organizations  to  ensure 

11  that  the  foreign  country  accords  national  treat- 

12  ment  to  such  organizations. 

13  (2)  Exceptions. — Paragraph  (1)  does  not  re- 

14  quire  the  Secretary  to  initiate  negotiations  with  a 

15  foreign  country  if  the  Secretary — 

16  (A)  determines  that  the  negotiations — 

17  (i)  would  be  so  unlikely  to  result  in 

18  progress  toward  according  national  treat- 

19  ment  to  United  States  securities  organiza- 

20  tions  as  to  be  a  waste  of  effort;  or 

21  (ii)  would  impair  the  economic  inter- 

22  ests  of  the  United  States;  and 

23  (B)  gives  A\Titten  notice  of  that  determina- 

24  tion  to  the  chairperson  and  the  ranking  minor- 

25  ity    member    of   the    Committee    on    Banking, 

•S  1S27  18 


79 


20 

1  Housing,  and  Urban  Affairs  of  the  Senate  and 

2  of  the  Committee  of  Energy  and  Commerce  of 

3  the  House  of  Representatives. 

4  (g)  Report. — 

5  (1)   Contents  of  report. — Not  later  than 

6  December   1,    1994,   and  biennially  thereafter,   the 

7  Secretary  shall   submit  to   the   Congress   a  report 

8  that— 

9  (A)  specifies  the  foreign  countries  identi- 

10  fied  under  subsection  (b); 

11  (B)   if  a   determination  under  subsection 

12  (d)(1)  is  in  effect  with  respect  to  the  foreign 

13  country,  provides  the  reasons  therefor; 

14  (C)  if  the  Secretary  has  not  made,  or  has 

15  rescinded,    a    determination    under    subsection 

16  (d)(1)  with  respect  to  the  foreign  country,  pro- 

17  \ides  the  reasons  therefor; 

18  (D)  describes  the  results  of  any  negotia- 

19  tions  conducted  under  subsection  (f)(1)  ^\^th  the 

20  foreign  country;  and 

21  (E)  discusses  the  effectiveness  of  this  sec- 

22  tion  in  achie\ing  the  purpose  of  this  section. 

23  (2)  Submission  op  report. — The  report  re- 

24  quired  by  paragraph  (1)  may  be  submitted  as  part 

25  of  a  report  or  update  submitted  under  section  3602 
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1  of  the  Omnibus  Trade  and  Competitiveness  Act  of 

2  1988. 

3  (h)  Definitions. — For  purposes  of  this  section,  the 

4  follovraig  definitions  shall  apply: 

5  (1)  Broker. — The  term  "broker"  has  the  same 

6  meaning  as  in  section  3(a)(4)  of  the  Securities  Ex- 

7  change  Act  of  1934. 

8  (2)  Dealer. — The  term  "dealer"  has  the  same 

9  meaning  as  in  section  3(a)(5)  of  the  Securities  Ex- 

10  change  Act  of  1934. 

11  (3)    Commission. — The    term    "Commission" 

12  means  the  Securities  and  Exchange  Commission. 

13  (4)  Im^STMENT  adviser. — The  term  "invest- 

14  ment  adviser"  has  the  same  meaning  as  in  section 

15  202(a)(ll)  of  the  Investment  Advisers  Act  of  1940. 

16  (5)  National  treatment. — ^A  foreign  country 

17  accords  "national  treatment"  to  United  States  secu- 

18  rities  organizations  if  it  offers  them  the  same  com- 

19  petitive  opportunities  (including  effective  market  ac- 

20  cess)  as  are  available  to  its  domestic  securities  orga- 

21  nizations. 

22  (6)  Person  of  a  foreign  country. — The 

23  term  "person  of  a  foreign  country"  means — 

24  (A)  a  person  organized  under  the  laws  of 

25  the  foreign  eountr\-; 
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1  (B)  a  person  that  has  its  principal  place  of 

2  business  in  the  foreign  country; 

3  (C)  an  individual  who  is — 

4  (i)  a  citizen  of  the  foreign  country;  or 

5  (ii)  domiciled  in  the  foreign  country; 

6  and 

7  (D)  a  person  that  is  directly  or  indirectly 

8  controlled  by  a  person  described  in  subpara- 

9  graph  (A)  or  (B),  or  by  an  individual  described 

10  in  subparagraph  (C). 

11  (7)  Secretary. — The  term  "Secretary-"  means 

12  the  Secretary  of  the  Treasury. 

13  (8)    Securities    organization. — The    term 

14  "securities  organization"  means  a  broker,  a  dealer, 

15  or  an  investment  adviser. 

16  (i)  Other  Authority  Not  Affected. — This  sec- 

17  tion  does  not  limit  the  authority  of  the  Commission,  the 

18  Secretary-,  or  any  other  department  or  agency  under  any 

19  other  provision  of  Federal  law. 

20  SEC.  4.  financial  interdependence  study. 

21  Subtitle  G  of  title  III  of  the  Omnibus  Trade  and 

22  Competitiveness  Act  of  1988  (22  U.S.C.  5351  et  seq.)  is 

23  amended  by  adding  at  the  end  the  follovring  new  section: 
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1  "SEC.  3605.  FINANCIAL  INTERDEPENDENCE  STUDY. 

2  "(a)  Investigation  Required. — The  Secretary,  in 

3  consultation  and  coordination  with  the  Securities  and  Ex- 

4  change  Commission,  the  Federal  banking  agencies,  and 

5  any  other  appropriate  Federal  department  or  agency  des- 

6  ignated  by  the  Secretary,  shall  conduct  an  investigation 

7  to  determine — 

8  "(1)  the  extent  of  the  interdependence  of  the  fi- 

9  nancial  services  sectors  of  the  United  States  and  for- 

10  eign  countries — 

11  "(A)  whose  financial  services  institutions 

12  provide  financial  services  in  the  United  States; 

13  or 

14  "(B)  whose  persons  have  substantial  own- 

15  ership  interests  in  United  States  financial  serv- 

16  ices  institutions;  and 

17  "(2)   the  economic,   strategic,   and  other  con- 

18  sequences  of  that   interdependence   for  the   United 

19  States. 

20  "(b)  Report.— 

21  "(1)    Report   required. — Not   later   than   3 

22  years  after  the  date  of  enactment  of  this  section,  the 

23  Secretarv-  shall  submit  a  report  on  the  results  of  the 

24  investigation  under  subsection  (a)  to  the  President, 

25  the  Congress,  the  Securities  and  Exchange  Commis- 

26  sion,  the  Federal  banking  agencies,  and  any  other 
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1  appropriate  Federal  agency  or  department,  as  des- 

2  ignated  by  the  Secretary. 

3  "(2)  Contents  of  report. — The  report  re- 

4  quired  under  paragraph  ( 1 )  shall — 

5  "(A)  describe  the  activities  and  estimate 

6  the  scope  of  financial  services  activities  con- 

7  ducted  by  United  States  financial  services  insti- 

8  tutions  in  foreign  markets   (differentiated  ac- 

9  cording  to  major  foreign  markets); 

10  "(B)  describe  the  activities  and  estimate 

11  the  scope  of  financial  services  activities  con- 

12  ducted  by  foreign  financial  services  institutions 

13  in  the  United  States  (differentiated  according 

14  to    the    most    significant    home    countries    or 

15  groups  of  home  countries); 

16  "(C)  estimate  the  number  of  jobs  created 

17  in  the  United  States  by  financial  senices  activi- 

18  ties  conducted  by  foreign  financial  services  in- 

19  stitutions  and  the  number  of  jobs  created  in 

20  foreign  countries  by  financial  service  activities 

21  conducted  by  United   States  financial   services 

22  in.stitutions; 

23  "(D)  estimate  the  additional  job.s  and  reve- 

24  nues  (both  foreign  and  domestic)  that  would  be 

25  created  by  the  activities  of  United  States  finan- 
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1  cial  services  institutions  in  foreign  countries  if 

2  those   countries    offered    such    institutions    the 

3  same  competitive  opportunities  (including  effec- 

4  tive  market  access)  as  are  available  to  the  do- 

5  mestic  financial  services  institutions  of  those 

6  countries; 

7  "(E)  describe  the  extent  to  which  foreign 

8  financial     services     institutions     discriminate 

9  against  United  States  persons  in  procurement, 
10  emploj-ment,  the  provision  of  credit  or  other  fi- 
ll nancial  services,  or  otherwise; 

12  "(F)  describe  the  extent  to  which  foreign 

13  financial  services  institutions  and  other  persons 

14  from  foreign  countries  purchase  or  othenrise  fa- 

15  cilitate  the  marketing  from  the  United  States  of 

16  government  and  private  debt  instruments  and 

17  private  equity  instruments; 

18  "(G)  describe  how  the  interdependence  of 

19  the    financial    services    sectors   of   the    United 

20  States  and  foreign  countries  affects  the  auton- 

21  omy  and  effectiveness  of  United  States  mone- 

22  tarv  policy; 

23  "(H)  describe  the  extent  to  which  United 

24  States    companies    rely    on    financing    by    or 

25  through   foreign   financial   services   institutions 
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1  and  the  consequences  of  such  rehance  (includ- 

2  ing  disclosure   of  proprietary  information)   for 

3  the  industrial  competitiveness  and  national  se- 

4  curity  of  the  United  States; 

5  "(I)  describe  the  extent  to  which  foreign  fi- 

6  nancial  services  institutions,  in  purchasing  high 

7  technology   products    such    as    computers   and 

8  telecommunications  equipment,  favor  manufac- 

9  turers  from  their  home  countries  over  United 

10  States  manufacturers;  and 

11  "(J)  contain  other  appropriate  information 

12  relating  to  the  results  of  the  investigation  re- 

13  quired  by  subsection  (a). 

14  "(e)  Definitions. — For  purposes  of  this  section  the 

15  following  definitions  shall  apply: 

16  "(1)  Depository  institution  and  deposi- 

17  TORY  institution  HOLDING  COMPANY. — The  terms 

18  'depositorv-   institution'    and   'depository-   institution 

19  holding  company'  have  the  same  meanings  as  in  sec- 

20  tion  3  of  the  Federal  Deposit  Insurance  Act. 

21  "(2)   Feder.\l  BANKING  AGENCY. — The  term 

22  'Federal  banking  agencies'  has  the  same  meaning  as 

23  in  section  3  of  the  Federal  Deposit  Insurance  Act. 

24  "(3)  Financial  ser\ices  institution. — The 

25  term  'financial  services  institution"  means — 
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1  "(A)  a  broker,  dealer,  underwriter,  clearing 

2  agency,  transfer  agent,  or  information  processor 

3  with  respect  to  securities,  including  government 

4  and  municipal  securities; 

5  "(B)  an  investment  company,  investment 

6  manager,  investment  adviser,  indenture  trustee, 

7  or  any  depository  institution,   insurance   com- 

8  pany,  or  other  organization  operating  as  a  fidu- 

9  ciary,   trustee,   underwriter,   or  other  financial 

10  services  provider; 

11  "(C)  any  depository  institution  or  deposi- 

12  tory  institution  holding  company;  and 

13  "(D)  any  other  entity  providing  financial 

14  services. 

15  "(4)  Secretary. — The  term  'Secretary*  means 

16  the  Secretary  of  the  Treasury.". 

17  SEC.  5.  CONFORMING  AMENDMENTS. 

18  (a)  Reports  on  Foreign  Treatment  of  United 

19  States  Financial  Institutions. — Section  3602  of  the 

20  Omnibus  Trade  and  Competitiveness  Act  of  1988   (22 

21  U.S.C.  5352)  is  amended— 

22  (1)  in  the  first  sentence,  by  inserting  'S\ith  up- 

23  dates  on  significant  developments  ever}-  2  years  fol- 

24  lowing  the  study  conducted  in   1994,"  before  "the 

25  Secretary-  of  the  Treasury-";  and 
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1  (2)  by  adding  at  the  end  the  follouing:  "For 

2  purposes  of  this  section,  a  foreign  country  denies  na- 

3  tional  treatment  to  United  States  entities  unless  the 

4  foreign  country  offers  such  entities  the  same  com- 

5  petitive  opportunities  (including  effective  market  ac- 

6  cess)  as  are  available  to  the  domestic  entities  of  the 

7  foreign  country.". 

8  (b)  Negotiations  To  Promote  Fair  Trade  in  Fi- 

9  NANCIAL  Services. — Section  3603(a)(1)  of  the  Omnibus 

10  Trade    and    Competitiveness   Act    of    1988    (22    U.S.C. 

11  5353(a)(1))   is  amended  by  inserting  "effective"  before 

12  "access". 

13  (c)  Primary  Dealers  in  Go\'ern:mext  Debt  In- 

14  struments. — Section  3502(b)(1)  of  the  Omnibus  Trade 

15  and  Competitiveness  Act  of  1988  (22  U.S.C.  5342(b)(1)) 

1 6  is  amended — 

17  (1)  by  striking  "does  not  accord  to"  and  insert- 
IB  ing  "does  not  offer";  and 

19  (2)   by  striking  "as  such  countr\^  accords  to" 

20  and  inserting  "(including  effective  market  access)  as 

21  are  available  to". 
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